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CORRECTIONS 


In volume 21, number 3 of the Journal, we published an article 
entitled New IRS Guidelines Target College and University UBIT. We 
listed the author of that article as Dr. Ralph Switzer, Jr. We should 
have included Paul A. Anderson as a co-author of that article. The 
Journal regrets that omission. 


In volume 23, number 2, we published an article entitled The Sibley 
Hospital Case: Trustees and Their Loyalty to the Institution, by Charles 
K. Barber. Notes 30, 50 and 75 should refer to David M. Lascell & 
Sanford H. Levine, Coping with a Litigious Environment, in GOVERNING 
INDEPENDENT COLLEGES AND UNIVERSITIES: A HANDBOOK FOR TRUSTEES, CHIEF 
EXECUTIVES, AND OTHER CAMPUS LEADERS 58 (Richard T. Ingram ed., 
1993). The Journal regrets the misspelling in those citations. 


Also in volume 23, number 2, the Journal wishes to acknowledge 
the misspelling that occurred in the running banner head in Joseph R. 
Price’s article, Colleges and Universities as Internet Service Providers: 
Determining and Limiting Liability for Copyright Infringement. The 
Journal regrets the error. 
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HIGHER EDUCATION AND THE COURTS: 1995 IN REVIEW 


In the past, the Journal’s annual survey was one of several ar- 
ticles in the issue. Last year, our review of the 1994 cases com- 
prised the entire 526-page Winter edition. This year, with inter- 
est and cases on the rise in higher education law, we have changed 
our approach. This survey of the 1995 cases consists of seven 
separate articles, each covering a different area of the law, and 
six of them written by experts in those areas. We are confident 
that this new approach will provide our readers with a greater 
depth of analysis and increased usefulness in the practice and 


study of higher education law. 
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unclear when single-sex higher education remains constitutional. 
This article argues that the Court has been preoccupied with leg- 
islative motive in this area. A capability approach, which assesses 
well-being and identifies individual advantage by reference to 
an account of what a person is able to do or be, might better help 
courts determine when there is an “exceedingly persuasive justi- 
fication” for a sex-based classification. 
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THE LAW OF HIGHER EDUCATION AND THE 
CourRTs: 1995 IN REVIEW 
AN INTRODUCTION 


This is the tenth in a series of annual reviews of the work of American 
courts relating to higher education.’ It covers cases decided by state 
and federal courts in 1995. Unlike its predecessors, however, this survey 
is not the work of one or two authors; it is instead the work of eight 
of them. All but one of those eight were chosen for their expertise in 
the field in which they are contributing to this survey. The benefits to 
the reader of this approach to the survey should be manifest. An expert 
can survey a large number of cases quickly and briefly. He or she can 
distinguish the innovative case from the routine one, can identify 
emergent trends, and can criticize retrograde cases easily and authori- 
tatively. These are things that the generalist can hardly ever do. 

To take account of recent changes in the topography of higher 
education law, we have restructured our survey. It now consists of 
seven sections as opposed to the twelve substantive sections in last 
year’s survey. Some former sections have been dropped; others have 
been subsumed into the new sections. As in the past, the first section 
is devoted to first amendment issues. The second section is devoted to 
immunity issues. The third section is devoted to negligence issues. The 
fourth section is devoted to procedural issues incident to academic or 
disciplinary decisions. The fifth, sixth, and seventh sections all address 
discrimination of one sort or another. The fifth section is devoted to 
employment cases in which racial or gender-related discrimination was 
alleged. The sixth section is devoted to cases in which racial or gender- 
related discrimination with respect to students was alleged. The sev- 
enth, and final, section is devoted to cases in which disability-related 
discrimination was alleged. 

We are confident that our readers will find these several survey 
articles to be useful to them in their work. Taken together, these articles 





1. John H. Robinson & Catherine Pieronek, The Law of Higher Education and the 
Courts: 1994 in Review, 22 J.C. & U.L. 367 (1996); John H. Robinson & Mary Elizabeth 
Huber, The Law of Higher Education and the Courts: 1993 in Review, 21 J.C. & U.L. 
157 (1994); Fernand N. Dutile, The Law of Higher Education and the Courts: 1992 in 
Review, 20 J.C. & U.L. 125 (1993); Fernand N. Dutile, The Law of Higher Education and 
the Courts: 1991 in Review, 19 J.C. & U.L. 73 (1992); Fernand N. Dutile, The Law of 
Higher Education and the Courts: 1990 in Review, 18 J.C. & U.L. 163 (1991); Fernand 
N. Dutile, The Law of Higher Education and the Courts: 1989 in Review, 17 J.C. & U.L. 
149 (1990); Fernand N. Dutile, The Law of Higher Education and the Courts: 1988 in 
Review, 16 J.C. & U.L. 201 (1989); Fernand N. Dutile, The Law of Higher Education and 
the Courts: 1987, 15 J.C. & U.L. 87 (1988); Fernand N. Dutile, The Law of Higher 
Education and the Courts: 1986, 14 J.C. & U.L. 303 (1987). 


307 





308 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


should help the reader to manage the cascade of cases that threaten to 
inundate the working lawyer and to overwhelm the careful scholar. 
They should reveal the direction that the law is taking in the areas 
surveyed here, and they should alert practitioners to institutional pol- 
icies that may be in need of review if litigation is to be avoided. They 
may even stimulate the reader to reflect on the noble purposes that 
animate the law of higher education and to move their institutional 
clients towards the realization of those purposes. Insofar as these survey 
articles have those effects, we will have succeeded in our efforts here. 


JOHN H. RoOBINSON* 





* Faculty Editor, The Journal of College and University Law; Assistant Professor of 
Law and Philosophy, University of Notre Dame; Director, Thomas J. White Center on 
Law and Government; Member of the Rhode Island Bar; B.A., Boston College, 1967; 
M.A., University of Notre Dame, 1972; Ph.D., University of Notre Dame, 1975; J.D., 
University of California, 1979. 








THE FIRST AMENDMENT IN HIGHER 
EDUCATION: A REVIEW OF THE 1995 
JUDICIAL DECISIONS 


KEvIN F. O’SHEA* 


I. THE FREE SPEECH CLAUSE 


A. Educator Speech 


The most important development with regard to the Free Speech 
Clause of the First Amendment in 1995 was the final resolution of 
Jeffries v. Harleston.1 The Second Circuit Court of Appeals held that a 
state university can discipline a professor based on his speech, even 
when it is off-campus, if the university reasonably believes that the 
speech is likely to result in disruption of its operations that outweighs 
the value of the speech at issue, and the discipline is not in retaliation 
for the content of the speech.? Leonard Jeffries, chair of the Black 
Studies Department at the City University of New York (‘‘CUNY”’), 
gave a speech in which he asserted that Jews ran the American slave 
trade, and that there was a ‘‘conspiracy’’ of Jews in Hollywood to 
portray blacks in an unfavorable light in the media.* Following public 
uproar over the speech, the CUNY Board of Trustees voted to cut his 
term as chair short by two years.‘ Jeffries sued, alleging that the decision 
violated his rights under the First Amendment’s Free Speech Clause. 

At trial, the jury found that the Board had demoted Jeffries because 
of ‘‘a reasonable expectation’’ that the speech would ‘‘disrupt ‘the 
effective and efficient operation of the Black Studies Department, the 
College, or the University.’’’** The jurors also found, however, that the 
Board had ‘‘acted with malicious intent’’ and with ‘‘reckless disregard”’ 
for Jeffries’ free speech rights.* The district court entered judgment for 





* Member of the Michigan Bar; B.A., Northwestern University, 1984; J.D., Harvard 
Law School, 1987. Mr. O’Shea is the founder and publisher of First AMENDMENT RIGHTS 
IN EDUCATION, a monthly legal report for attorneys and educators. 

1. 52 F.3d 9 (2d Cir.), cert. denied, 116 S. Ct. 173 (1995). For recent treatment of 
Jeffries, see Richard Hiers, New Restrictions on Academic Free Speech: Jeffries v. Har- 
leston II, 22 J.C. & U.L. 217 (1995). 

2. 52 F.3d at 13. 

. Id. at 11. 

. Jeffries v. Harleston, 820 F. Supp. 736, 737 (S.D.N.Y. 1993). 
. 52 F.3d at 11. 

. Id. at 14. 


oo ® Ww 
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Jeffries and awarded him substantial punitive damages.” The Second 
Circuit initially affirmed the judgment, ruling that black oppression 
and racial bias in public education were ‘‘issues of public concern’”’ 
protected under the First Amendment.’ Based on the jury’s finding 
regarding the Board’s reasonable belief, the court further held that the 
Board failed to demonstrate ‘‘that the speech actually interfered with 
CUNY operations.’’® 

The Supreme Court vacated the Second Circuit’s ruling and remanded 
the case for reconsideration’ in light of the Court’s intervening decision 
in Waters v. Churchill,“ a case involving the free speech rights of 
public employees generally. On reconsideration, the Second Circuit 
correctly read Waters as making it easier for public employers, including 
public universities, to discipline employees based on the potential 
disruptiveness of their speech: 


Waters permits a government employer to fire an employee for 
speaking on a matter of public concern if: (1) the employer’s 
prediction of disruption is reasonable; (2) the potential disruptive- 
ness is enough to outweigh the value of the speech; and (3) the 
employer took action against the employee based on this disruption 
and not in retaliation for the speech.” 


Because the jury clearly found that CUNY’s actions were ‘‘motivated’’ 
by a ‘reasonable expectation’’ that Jeffries’ speech would prove dis- 
ruptive, the Second Circuit concluded that the university had shown 
that its ‘“‘prediction of disruption’? was reasonable.** The court also 
held that ‘‘as a matter of law, this potential disruptiveness was enough 
to outweigh whatever First Amendment value the ... speech might 
have had.’’* Given that a majority of the Board had acted based on 
reasonable expectations of disruptiveness, the court said that the fact 
that the jury found that individual members had acted with malice was 
irrelevant to the outcome.*® 

While unquestionably the most significant, Jeffries was only one of 
dozens of cases addressing the issue of educator speech during 1995. 





. deb tt. 

. Id. at 11-12; see Jeffries v. Harleston, 21 F.3d 1238, 1245-47 (2d Cir. 1994). 

. 52 F.3d at 12. 

. Harleston v. Jeffries, 513 U.S. 996, 115 S. Ct. 502-03 (1994) (mem.). 

. 511 U.S. 661, 114 S. Ct. 1878 (1994) (plurality opinion). 

. 52 F.3d at 13 (citing Waters, 511 U.S. at 667-82, 114 S. Ct. at 1889-91). 

. 52 F.3d at 13. 

. Id. 

. Id. at 14. The court also addressed an argument of an amicus curiae that Waters 
did not apply because Jeffries was entitled to ‘academic freedom”’ and was thus entitled 
to greater First Amendment protection than the nurse in Waters. Id. The court found, 
however, that because Jeffries’ position as department chair was a ministerial post and 
he retained his status as a tenured professor, his academic freedom was not infringed by 
the university’s action. 
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Unlike Jeffries, however, most of these other cases turned primarily on 
the question of whether the speech involved was on a matter of public 
concern. In Mumford v. Godfried,* for example, the Eighth Circuit 
Court of Appeals held that comments by a university professor to fellow 
faculty members concerning their department involved a ‘‘matter of 
public concern.’’’? Mark Mumford, a non-tenured faculty member at 
Iowa State University (‘‘ISU’’), allegedly told other members of the 
Department of Architecture that the local architectural community ex- 
erted ‘‘undue influence’’ over the department and its curriculum. After 
he was denied tenure and terminated, he brought an action alleging 
that the university acted in retaliation for his criticisms, in violation of 
his First Amendment rights.”* 

The lower court dismissed Mumford’s suit on the basis that his 
speech could not have been of public concern because it was directed 
only to fellow faculty members.*® On appeal, the Eighth Circuit re- 
versed.”° The appellate court held that it must consider ‘‘the content, 
form, and context of [the speech], as revealed by the whole record’’ to 
determine whether the criticisms pertained to a matter of public con- 
cern.” The court agreed that ‘‘where a public employee speaks out in 
public or in private on matters that relate solely to the employee’s 
parochial concerns as an employee, no first amendment interests are at 
stake.’”? However, the court found that Mumford did not speak ‘‘merely 
as an employee, concerned only with internal policies or practices 
which were of relevance only to the employees of [ISU].’’? Instead, 
the court held, Mumford’s speech ‘‘concerned a matter which can be 
‘fairly considered as relating to [a] matter of . . . concern to the com- 
munity.’’”* 

In Harris v. Merwin,?> by contrast, the court held that a college 
professor’s public complaints regarding the chair of his department did 
not involve matters of public concern. John Harris spoke out against 
the appointment of a new department chair, even enlisting the profes- 
sors’ union in pressing the issue with the university president.”* After 
an ‘‘external review team’’ concluded that the new appointee was 
indeed unqualified, a local newspaper reported the story and he re- 
signed.” The university subsequently declined to renew Harris’ em- 





16. 52 F.3d 756 (8th Cir. 1995). 

17. Id. at 761. 

18. Id. at 757-58. 

19. 

20. 

21. Id. at 760 (quoting Connick v. Myers, 461 U.S. 138, 147-48, 103 S. Ct. 1684, 
1690 (1983)). 

22. Id. at 761 (quoting Cox v. Dardanelle, 790 F.2d 668, 672 (8th. - 1986)). 

23. Id. 

24. Id. (quoting Connick, 461 U.S. at 146, 103 S. Ct. at 1690). 

25. 901 F. Supp. 509 (N.D.N.Y. 1995). 

26. Id. at 511. 

27. Id. 
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ployment and denied him tenure.”* He sued, alleging that the decisions 
were in retaliation for his criticism of the new chair. The district court 
disagreed and granted summary judgment in favor of the university, 
finding that ‘‘[f]Jederal courts have consistently held that the First 
Amendment does not protect disgruntled public employees who voice 
essentially personal complaints about their employers.’’?® The court 
concluded that because Harris did not ‘‘[speak] out about ary wrong- 
doing, fraud, or abuse on the part of [university] officials that the 
general community would consider important,’’ his speech constituted 
‘‘precisely the sort of personal grievance by a disgruntled public em- 
ployee that Second Circuit courts have refused to characterize as speech 
protected by the First Amendment.’*° Harris was almost certainly 
wrongly decided and represents an unduly cramped reading of ‘‘public 
concermn’’ not warranted by First Amendment precedent. 

In Howze v. Virginia Polytechnic and State University,*' a federal 
district court held that it was not ‘‘clearly established’’ that a professor’s 
allegations of sex discrimination against her by the university were a 
matter of public concern.*? Elizabeth Howze’s allegations of sex dis- 
crimination were featured in an article published in the Washington 
Post. The university appointed a panel to investigate the charges, which 
issued a report criticizing Howze for publicizing the charges. She sued 
the university and several administrators, alleging that the report con- 
stituted retaliation against her for exercising her free speech rights.* 

The court found that although discrimination by universities is gen- 
erally a matter of public concern, Howze’s allegations ‘‘focused on 
[her] own experiences.’** The court concluded that ‘‘the nature of 
[Howze’s] speech was sufficiently clouded so as to justify the conclusion 
that its protected status was not clearly established at the time of the 
incident.’’35 

In Clay v. Board of Trustees of Neosho County Community College,** 
the court held that a college basketball coach’s private complaints 
alleging violations of federal law by his employer were matters of 
public concern. John Clay complained on many occasions to college 
officials, including his immediate superior, concerning what he be- 
lieved was discrimination against female athletes.*”7 When his employ- 
ment contract was not renewed, he brought suit alleging that the 
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decision was based on his complaints in violation of the Free Speech 
Clause.** The court held that ‘‘[s]peech pertaining to a governmental 
agency’s ‘discharge [of] its governmental responsibilities’ ordinarily 
will be regarded as speech on a matter of public concern, while speech 
pertaining to internal personnel disputes . . . ordinarily will not be so 
regarded.’*° The court also noted, however, that ‘‘even speech that 
focuses on internal employment conditions and made in the context of 
a personnel dispute may be regarded as pertaining to a matter of public 
concern if it addresses important constitutional rights which society at 
large has an interest in protecting.’’*° 

The court ruled that ‘‘discrimination against women by a community 
college in its sports programming is a matter of public interest,’’ and 
the fact that Clay did not publicize his charges outside of the college 
did not make them a private matter.*’ Despite the college’s arguments, 
the court finally found that it had failed to renew Clay’s employment 
based solely on the recommendation of his superior, who was motivated 
by a desire to retaliate against him for his charges.” 

In Talley v. Flathead Valley Community College,** the Montana 
Supreme Court held that statements by a nontenured college professor 
that he was entitled to continuous employment did not involve ‘‘matters 
of public concern’’ because they were motivated exclusively by his 
private concerns about his own employment.“ Talley alleged that the 
college violated his free speech rights when it conditioned his employ- 
ment on his disavowal of any expectation of continuous employment.* 
The court stated that ‘‘except in ‘the most unusual circumstances,’ the 
First Amendment does not provide immunity for speech concerning 
matters only of personal interest to [a] public employee.’’** Finding 
that there was no evidence to ‘‘establish that [the college’s] failure to 
rehire Talley was a matter of public debate or interest in the community 
at large,’’ and ‘‘that Talley’s primary motivation for his statements was 
his desire for more teaching contracts for himself,’’ the court affirmed 
the lower court’s grant of summary judgment in favor of the college.*’ 

To be sure, not all of these cases regarding educator speech were 
decided solely on ‘‘public concern’’ grounds. As noted in the foregoing 
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discussion, a number of them also addressed the question of whether, 
even if speech was on a matter of public concern, a public college or 
university was justified in restricting it. In Howze, the court dealt with 
the issue in passing, deciding that even if the professor’s allegations 
of sex discrimination were of pubilc concern, the university’s interest 
in ‘‘running an effective academic atmosphere’’ outweighed her interest 
in speaking out.* In Clay, the court examined the question of the 
university’s interest in efficient operation in greater detail but found 
no evidence for the college’s argument that its efficient operation was 
compromised by Clay’s speech.*® The court held that to determine 
whether Clay’s interest in the complaints outweighed the college’s 
interests in ‘“‘promoting efficiency in the public service it performs’’ 
required an examination of the ‘‘manner, time, and place of the ex- 
pression,’’ as well as the ‘‘context in which the dispute arose.’’®° 
Because Clay’s complaints were uttered in private, and there was no 
showing that they ‘impaired discipline by his superiors or harmony 
among his coworkers’’*’ or ‘‘threatened his job performance or his 
ability to carry out the college’s goals,’’ Clay’s interest outweighed that 
of the college.® 

Several other cases dealt primarily with the efficient operation ele- 
ment of the Waters v. Churchill analysis.** In Orange v. District of 
Columbia,* the Court of Appeals for the District of Columbia held that 
an administrator’s interest in speaking out regarding possible fraud at 
a public university was outweighed by the school’s interest in con- 
ducting a criminal investigation of the charges. Orange had informed 
the university administration that his auditing department was inves- 
tigating possible overbilling by a contractor. He was subsequently 
terminated.** Orange later alleged that his termination was in retaliation 
for revealing the fraud. While the speech at issue clearly involved a 
matter of public concern, the court concurred with a letter written by 
the Inspector General that Orange’s continuing involvement had ‘‘jeop- 
ardize[d] the integrity’’ of the university’s own investigation.*® The 
court held that ‘‘the government’s interest in protecting the integrity 
of its investigation into fraud clearly outweighed whatever interest 
Orange had in disclosing confidential information obtained as a result 
of his own investigation.’’°’ 
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In Cohen v. San Bernardino Valley College,** a professor was disci- 
plined under a newly adopted sexual harassment policy for classroom 
comments that offended a female student. When he sued, the court 
found that some of a professor’s speech on controversial subjects was 
a matter of public concern, but that the speech was so disruptive that 
the university had a legitimate interest in limiting it. Noting that there 
was ‘‘substantial, uncontroverted evidence showing that the educational 
process was disrupted by Cohen’s focus on sexual topics and teaching 
style,” the court found that the speech interfered with students’ learn- 
ing.®* Although warning that ‘‘[c]olleges and universities, as well as 
the courts, must avoid a tyranny of mediocrity, in which all discourse 
is made bland enough to suit the tastes of all students,’’ the court 
nevertheless concluded that universities ‘‘must have the power to 
require professors to effectively educate all segments of the student 
population, including those unused to the rough and tumble of intel- 
lectual discussion.’*° Finding that the restrictions placed on Cohen 
were “tailored and reasonable,’’ the court concluded that the univers- 
ity’s interests outweighed Cohen’s.*' The lower court’s decision is 
notable for an excellent discussion of the legal foundation for so-called 
‘‘academic freedom.’*? The Ninth Circuit reversed the judgment on 
vagueness grounds. * 

One additional case defies categorization. In Day v. Board of Regents 
of the University of Nebraska,“ the court held that a university did not 
violate a professor’s First Amendment rights by failing to consider his 
outside research in setting his salary. Because the university neither 
prohibited Day’s research nor interfered with its content, the court said, 
no retaliation was involved and no First Amendment rights were im- 
plicated.*° Day’s complaints regarding the university’s failure to con- 
sider all of his research were disposed of in similar fashion.® 

While a review of these cases, particularly Jeffries, could lead to the 
conclusion that educators’ free speech rights have been significantly 
curtailed, the reality is not so bleak. The vast majority of cases find 
educators’ speech to involve matters of public concern and give short 
shrift to public universities’ assertions that they must curtail free speech 
in order to promote efficient operations. Nevertheless, Waters and 
Jeffries mark a new era for educator speech, one in which professors 
and other instructors will face greater risks to their livelihoods when 
they choose to speak out on controversial or potentially disruptive 
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issues. Additionally disturbing is the link between the potential dis- 
ruptiveness of speech and a university’s right to restrict and punish it. 
The most controversial speech may be the very speech which merits 
the greatest protection. While it is easy to condemn the hateful and 
baseless comments of someone like Jeffries, and difficult to mourn its 
passing, it is inevitable that much more speech will be targeted as time 
goes on. 

Nevertheless, whatever the effect of the Waters and Jeffries legal 
revisions, educators at public colleges and universities still have vastly 
more First Amendment protection than their private school counter- 
parts. While these arguments will not provide solace to constitutional 
scholars, they provide some refuge for those who must decide what to 
say and how to say it. Given the choice between speaking freely and 
possible punishment or loss of position, many educators will avoid 
controversy and say nothing. Discourse is certain to lose some richness 
in the chill of this new wind. 


B. Campus Speech Regulations 


In 1989, the University of Michigan’s anti-harassment policy became 
the first of its kind in the country to be struck down by a federal court 
on First Amendment grounds.” Although schools at all levels have 
continued to adopt and enforce such policies, they have continued to 
fare poorly in the courts. In 1995, another Michigan university saw its 
so-called hate speech code fall in the face of a court challenge. In 
Dambrot v. Central Michigan University, the Sixth Circuit Court of 
Appeals held that Central Michigan University’s ‘‘discriminatory ha- 
rassment policy’’ violated the First Amendment because it was vague 
and overbroad. Keith Dambrot, coach of the school’s basketball team, 
was suspended and then terminated after he instructed his players to 
‘“‘play like niggers on the court’’ but ‘‘don’t be niggers in the class- 
room.’’®? Dambrot asserted that his use of the term ‘‘nigger’’ was 
‘‘positive and reinforcing’’ and intended to denote one who is ‘‘fearless, 
mentally strong and tough.’’”? However, several of his black players 
were offended and complained to the university. In a lawsuit against 
the university, Dambrot and several team members who supported him 
argued that the harassment policy was unconstitutionally vague and 
overbroad.”? The court found that under the policy, ‘‘language or 
writing ... regardless of political value, can be prohibited upon the 
initiative of the university, [and that] [t]he broad scope of the policy’s 
language present[ed] a ‘realistic danger’ the [uJniversity could compro- 
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mise the protection afforded by the First Amendment.’’?? The court 
affirmed the district court’s finding that the policy was void for vague- 
ness, because ‘‘different people find different things offensive,’’ making 
the policy entirely subjective in application”? The court also rejected 
Dambrot’s argument that his use of the word ‘‘nigger’’ was protected 
by the First Amendment and affirmed the lower court’s ruling in favor 
of the university. ”* 

In light of Dambrot and several other prior decisions including Doe, 
it is plain that universities seeking to implement or even to retain hate 
speech codes face a nearly insurmountable task.’> Indeed, the only way 
to assure that such a code will withstand First Amendment scrutiny is 
to bar only that speech which the Supreme Court has already held is 
not entitled to First Amendment protection at all: obscenity, fighting 
words, specific threats of physical harm, libel and slander, certain types 
of vulgar speech, and speech which may incite imminent lawless action. 
Such a code, of course, would amount to nothing more than a restate- 
ment of current law. 


C. Speech In A Public Forum 


1995 also saw the usual spate of decisions regarding broader First 
Amendment issues. One of the key factors in determining the level of 
acceptable regulation of speech is the the type of forum involved. For 
schools, a non-public forum is one open only to students and other 
narrowly defined groups. A public forum, by contrast, is ostensibly 
open to all. Public universities have broad discretion to regulate speech 
in the former, but in the latter they can only limit access based on the 
content of speech, if doing so serves a compelling state interest and 
the restrictions on access are narrowly drawn to achieve that end. Such 
institutions are free to impose content-neutral restrictions if they are 
narrowly tailored to serve a significant governmental interest. Whether 
a particular case involves a public forum or a non-public forum is thus 
of enormous First Amendment importance and is often determinative 
of the outcome in court. 

In Gilles v. Torgerson,”* the lower court held that a campus field to 
which the general public had free access was a non-public forum 
because the university’s administration controlled access for events. 
The requirement that persons not connected to the university obtain 
sponsorship from a student organization, the court said, was ‘‘reason- 
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able’’ in light of the educational purpose of the forum.””? The dispute 
in Gilles arose when a Christian preacher known for assailing observers 
as ‘‘drunkards’’ and ‘‘whoremongers’’ was denied permission to speak 
on a public university campus because he was not sponsored by a 
student group. Although the administration offered him access to an 
alternate, more secluded location, the preacher sued, arguing that the 
restriction violated his First Amendment rights.” The court analyzed 
the uses to which the field was put and concluded that it was a non- 
public forum because it had always been subject to the sponsorship 
requirement.”? The court thus determined that Virginia Tech could 
control access to the field if the ‘‘distinctions drawn are reasonable in 
light of the purpose served by the forum and are viewpoint neutral.’’®° 
The sponsorship requirement was clearly viewpoint neutral, according 
to the court, and the restriction was reasonable because it advanced 
legitimate university interests in education and security.** On appeal, 
the Fourth Circuit vacated the judgment without considering the merits. 
Because the university offered the preacher access elsewhere on campus, 
he had failed to demonstrate ‘‘any personal injury suffered by [him] as 
a consequence of the alleged constitutional error.’”? 

In Burnham v. Ianni,® a display case operated by students on state 
university grounds was held not to be a public forum. Two history 
students had proposed to assemble a photographic display of history 
professors at the university to promote the department and the profes- 
sors’ academic specialties. Albert Burnham, a professor of military 
history, posed for his photograph holding a vintage pistol, and another 
professor, a specialist in ancient Greece and Rome, posed holding a 
Roman sword.* A professor who had received a series of death threats 
complained that the photographs featured weapons, and the adminis- 
tration eventually ordered them removed.** The two professors whose 
photographs were removed, along with the students who had created 
the display, sued the university for violating their rights under the Free 
Speech Clause of the First Amendment. The court noted that ‘‘[t]he 
threshold question here is whether the display case ... is a public 
forum’’ and held that the mere fact that ‘‘an instrumentality, owned 
and operated by the government, is used to convey ideas or public 
information is not sufficient to transform it into a public forum... .’’® 
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Instead, the court focused its inquiry on ‘‘the purposes for which the 
bulletin board was created and to which it was put.’’®”? Because the 
display case was controlled by the university, it was dedicated to the 
use of the history department, and history students were permitted to 
use it only ‘‘upon request,’’ the display case was a non-public forum. 
The university was thus free to impose restrictions on its use that were 
‘‘reasonable in light of the purpose which it serves.’’*® The court 
emphasized, however, that ‘‘reasonable grounds for limiting access to 
a non public forum ... will not save a regulation that is in reality a 
facade for viewpoint based discrimination.’ ”° 

Despite the university’s position that its removal of the photographs 
was ‘“‘reasonable’’ and ‘‘viewpoint-neutral’’ because it was meant to 
address the concerns of faculty members and avoid disruption to edu- 
cational activities, the court found that the sole reason for selecting the 
two photographs at issue was that they portrayed weapons.” The court 
ruled that removal of the photographs because of a perception that they 
supported perpetrators of death threats was an ‘‘impermissible content- 
based restriction’ and refused to dismiss the First Amendment claims.*? 

The Eighth Circuit reversed in 1996,* holding that the university 
chancellor did not violate the professors’ First Amendment rights by 
ordering the removal of the photographs, to the extent that they were 
engaged in nonverbal expressive conduct by bearing weapons in the 
photographs. The court further found that the chancellor would have 
been protected by qualified immunity, and that the chancellor’s decision 
to remove the photographs from the display case, a non-public forum, 
was not unreasonable and did not vioalte the former students’ First 
Amendment rights. 


D. Other Free Speech Clause Cases 


Two final cases regarding the Free Speech Clause addressed students’ 
free speech rights in very different contexts. In Settle v. Dickson County 
School Board,™ the Sixth Circuit ruled that a public school teacher 
may assign a grade based on a student’s failure to follow guidelines 
for an assignment, even if a student’s free expression is limited as a 
result. Settle involved a high school teacher’s rejection of a research 
paper on the life of Jesus Christ, allegedly because it did not comply 
with the parameters of the assignment. For example, the paper had 
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not been approved in advance and the student had not used four 
primary sources in writing it. The teacher also told the student that 
‘“‘the law says that we are not to deal with religious issues in the 
classroom.’ The student asserted in her federal lawsuit that the 
teacher’s action violated her rights under the Free Speech Clause. The 
district court granted summary judgment in favor of the school board, 
and the Sixth Circuit affirmed. The court found that ‘‘educators do not 
offend the First Amendment by exercising editorial control over the 
style and context of student speech in school-sponsored activities so 
long as their actions are reasonably related to legitimate pedagogical 
concerns.’’” All of the reasons given by the teacher for rejecting the 
paper were within her discretion, the court said, even the ones that 
were mistaken. * 

In Leeds v. Meltz,*° a similar issue was disposed of on procedural 
grounds. Three student editors of a law school newspaper refused to 
accept an advertisement from a fellow student seeking disparaging 
information regarding certain faculty members and administrators.’ 
The court held that the three editors were not state actors for purposes 
of 42 U.S.C. section 1983 because they had editorial independence and 
dismissed the Free Speech Clause claim.’” 


Il. THE RELIGION CLAUSES 


For decades, the Supreme Court and lower courts have struggled to 
reconcile the Establishment Clause and the Free Exercise Clause of the 
First Amendment. The cases decided during 1995 indicate that while 
the Establishment Clause remains paramount, the Free Exercise Clause 
is assuming increasing importance. 


A. The Establishment Clause 


By far the most significant Establishment Clause case decided in 1995 
was the Supreme Court’s decision in Rosenberger v. Rector and Visitors 
of the University of Virginia,‘°? where a student religious publication 
called Wide Awake applied for funding from the university’s Student 
Activities Fund, created with mandatory fees collected from all stu- 
dents.’ Such funds were made generally available to all recognized 
student groups on campus, except that a university policy barred their 
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use for student groups engaged in ‘‘religious activities.’’** After Wide 
Awake was denied funding based on the policy, its publishers sued, 
arguing that their free speech rights had been violated.’ The university 
argued that the Establishment Clause prevented it from granting funding 
to student religious groups, and both the district court’ and the Fourth 
Circuit agreed.’” In a five-to-four decision, the Supreme Court reversed 
the Fourth Circuit and ruled that the University of Virginia’s policy 
was unconstitutional under the First Amendment. 

In a majority opinion authored by Justice Kennedy, the Court soundly 
rejected the Fourth Circuit’s reasoning that the Establishment Clause 
rules out public school funds for religious groups. The university, the 
majority agreed, created a ‘‘limited public forum’’ when it made the 
choice to provide student funds to recognized student groups.’ Justice 
Kennedy wrote that once a public university provides financial support 
for any student speech, it ‘‘may not silence the expression of selected 
viewpoints’’ based on their religious content.1?° Although the case was 
argued as one raising important Free Speech Clause issues, it turned 
on the Establishment Clause because of the university’s argument that 
its hands were constitutionally tied by Supreme Court precedent. In a 
step with potentially momentous implications for future Establishment 
Clause cases, the Court ruled that the provision of funding was not 


different in principle or effect from making facilities equally available 
regardless of religion, something the Court has long held public uni- 
versities are required to do.*™ 

A separate concurring opinion by Justice O’Connor made it clear that 
her’s was the swing vote, and she based her decision on much narrower 
legal grounds. Justice O’Connor declared that the decision did not 
‘‘signal[{] the demise of the funding prohibition Establishment Clause 


jurisprudence,’’ relying on the fact that no funds would be provided 
directly to the student religious group.’ The dissenters, led by Justice 
Souter, scolded the majority for casting aside the long-standing prin- 
ciple barring government financing of religious activity. ‘“The Court 
today, for the first time, approves direct funding of core religious 
activities by an arm of the State.’’*’* Justice Souter called the decision 
a ‘‘flat violation’’ of the Establishment Clause and raised the specter 
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that the government would ‘‘support religious evangelism with direct 
funding.’’’** All of the opinions in Rosenberger were notable for their 
fauilure to analyze the case in the terms set out by the Court in Lemon 
v. Kurtzman,’ the twenty-five-year-old Establishment Clause war-horse 
that has been showing increasing signs of age. *7® 

On the surface, Rosenberger appears to represent an historic shift in 
Establishment Clause decision-making by permitting public funding for 
religious activities. The Court’s decision also provides a strong push 
for the movement towards a doctrine that enshrines neutral treatment 
of religion. Because the majority opinion was plainly tempered to snare 
Justice O’Connor’s vote, however, it is unlikely that the new view will 
extend much beyond Rosenberger itself for the foreseeable future. Thus, 
rather than representing the first rumble in a seismic constitutional 
shift, Rosenberger is an isolated movement to be followed by years of 
relative stability. Rosenberger may, though, spell the effective end of 
the much-maligned Lemon test for Establishment Clause cases. While 
Lemon is not dead, its prognosis is not promising. 

Notwithstanding its surpassing importance, Rosenberger was not the 
only significant Establishment Clause case decided during the past year. 
In Metz] v. Leininger,” the Seventh Circuit held that a state statute 
making Good Friday a public school holiday violated the Establishment 
Clause. The lower court had granted summary judgment against the 
law, ruling that the use of public funds to pay teachers for a religious 
holiday violated the Establishment Clause.'*® The Seventh Circuit af- 
firmed, finding that despite the absence of legislative history, comments 
by the Governor following passage of the law evidenced its Christian 
purpose.’® Because students were already permitted to be excused from 
class for religious reasons, the court said, the law could not be justified 
as an accommodation of religion. Moreover, unlike Christmas and 
Thanksgiving, the court said Good Friday had not become ‘‘secular- 
ized.’’120 

In Ceniceros v. Board of Trustees of the San Diego Unified School 
District, the Ninth Circuit reversed a lower court judgment and held 
that public schools do not violate the Establishment Clause when they 
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allow religious meetings to take place on school property during school 
hours.”? The court noted the Supreme Court’s decision that public 
universities must make their facilities equally available to all groups 
without regard to religion if they make such facilities generally avail- 
able. 12 

In a complex case with a unique twist, the Second Circuit ruled in 
Hsu v. Roslyn Union Free School District No. 3'%* that a Christian 
student group at a public high school could require certain of its 
officers to be Christian without violating the Establishment Clause. The 
district court had decided that no such requirement could be permissible 
under the First Amendment.’*5 Reversing in part, the Second Circuit 
found that the principle of ‘‘speaker’s autonomy’’ gives a speaker the 
right, in limited circumstances, to prevent certain groups from contrib- 
uting to her speech. Thus, the court said, the school’s non-discrim- 
ination policy would affect ‘‘the religious . . . content of the speech at 
[the] meetings.’’*?? The club could require that its main officers be 
Christians, according to the court, because they had the responsibility 
for controlling the club’s religious mission.’ 

A number of other cases illustrated the continuing unwillingness of 
the courts to permit organized religious expression, especially prayer, 
in public schools. In American Civil Liberties Union of New Jersey v. 
Black Horse Pike Regional Board of Education,’?® the Third Circuit 
ruled that student-led prayer at high school commencement ceremonies 
violates the Establishment Clause. The only other two federal appellate 
courts to address this issue took exactly opposite positions,*° although 
since one of these decisions has since been vacated by the Supreme 
Court the result is that Black Horse has merely added to the controversy 
surrounding this increasingly popular practice. In Black Horse, a school 
policy permitted graduating seniors to vote on whether they preferred 
‘‘prayer, a moment of reflection, or nothing at all’’ as part of their 
commencement ceremony.**? The policy also provided that printed 
graduation programs must contain a disclaimer indicating that any 
presentation at the ceremony did not reflect the views of the school 
board or the district. After a plurality of the senior class voted for a 
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prayer, to be delivered by a student volunteer, the ACLU sought an 
injunction to prevent the prayer. **? While the district court denied an 
injunction, in an emergency appeal, the Third Circuit reversed, holding 
that ‘‘[aJn impermissible practice cannot be transformed into a consti- 
tutionally acceptable one by putting a democratic process to an im- 
proper use.’’*3 In addition, the court said, the degree of control retained 
by the school administration over the content of the commencement 
program was evidence that it was not intended to be a forum for free 
expression.'** The Black Horse court specifically noted its preference 
for the reasoning in Harris over that in Jones.**> Black Horse is a strong 
indicator that even student-led graduation prayer will face an uphill 
battle under the Establishment Clause. 

In Ingebretsen v. Jackson Public School District,*** the Fifth Circuit 
also applied the Lemon test and affirmed a lower court injunction 
against a Mississippi law permitting ‘‘nonsectarian, nonproselytizing 
student-initiated voluntary prayer during ... student events’’ as an 
Establishment Clause violation.*” According to the court, ‘‘[rjeturning 
prayer to public schools is not a secular purpose,’’ and the effect of 
the law ‘‘is to advance religion over irreligion because it gives a 
preferential, exceptional benefit to religion that it does not extend to 
anything else. ... [A] state policy of prayer at school tells students 
that the state wants them to pray.’’*** The court also found that the 
law excessively entangled school officials in religion by giving them 
the task of reviewing and approving prayers. Moreover, the court noted 
that the law coerced students by endorsing prayer and requiring stu- 
dents to attend school at the same time.’*® 

The result is remarkably different in higher education, however. In 
Tanford v. Brand, **° the district court held that a member of the clergy 
may offer prayers at a public university’s commencement without 
violating the Establishment Clause. James Tanford, a graduating law 
student, filed suit to have the practice of clergy-led commencement 
prayer declared unconstitutional and preliminarily enjoined.**1 Employ- 
ing the legal test used by the Supreme Court in Lee v. Weisman,’* in 
which the Court ruled that clergy-led prayer in the middle school 
setting violated the Establishment Clause, the court held that the situ- 
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ation was different in higher education. '** Although the court agreed 
that the university ‘‘sponsored’’ the prayer, it declared that because the 
graduates were mature adults capable of exercising independent judg- 
ment, the element of coercion was missing. In addition, the court 
said, the solemnization of the ceremony was a legitimate secular pur- 
pose for the prayer, which was brief and nondenominational. *** 

Similarly, in Chaudhuri v. Tennessee,"* another federal district court 
held that public universities do not violate the Establishment Clause 
by permitting prayers and religious songs at university events. As in 
Talley, the court noted that there could be no coercion because the 
audience at issue was composed of educated adults.**” In any event, 
the court said, no one was required to participate in any of the religious 
activities which led to the lawsuit, negating the element of coercion 
emphasized by the Supreme Court in Lee.’** The Chaudhuri court went 
further, though, to hold that permitting prayer ‘‘whether sectarian or 
nonsectarian, at a public university graduation ceremony does not 
violate the Establishment Clause because it does not carry with it the 
potential for establishing religion in general or any particular relig- 
ion.’’**° The latter statement is a reflection of the long-held views of 
Justice Antonin Scalia.*° 

Courts, of course, have generally continued to rule out organized 
prayer where elementary and secondary schools are concerned. In Doe 
v. Duncanville Independent School District,’*! the Fifth Circuit ruled 
that a school district’s practice of permitting a basketball coach to 
initiate, supervise and participate in prayers at games and practices 
violated the Establishment Clause. The court rejected the district’s 
argument that barring the participation of teachers in prayers would 
violate their rights under the Free Exercise Clause.**? The court also 
held that the district did not violate the Establishment Clause when it 
permitted the school choir to adopt a Christian song as its theme.*** 
There were legitimate, secular reasons for choosing a religious song as 
the choir’s theme, the court said, in part because it was an excellent 
song for teaching a cappella technique’** and because of the dominance 
of sacred themes in so much choral music.'* ‘‘Indeed, to forbid [the 
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district] from having a theme song that is religious would force [the 
district] to disqualify the majority of appropriate choral music simply 
because it is religious.... Such animosity towards religion is not 
required or condoned by the Constitution.’** Virtually identical rea- 
soning was used by the court in Bauchman v. West High School,'*’ in 
which a student alleged that her high school violated the Establishment 
Clause by permitting its choir to perform religious songs and even to 
hold its concerts in a Christian church. The court in that case found 
that the selection of religious songs had the secular purpose of instilling 
a musical culture in students, especially in light of the predominance 
of religious choral music.** 

Organized school prayer was also struck down under the Establish- 
ment Clause in Herdahl v. Pontotoc County School District,*° in which 
the court issued a permanent injunction against student-initiated class- 
room prayers broadcast over elementary and secondary school inter- 
coms. The court held that when religious messages are broadcast over 
sound systems controlled by school officials, they become endorsers of 
those messages.’ The court found that the student prayers violated 
every part of the three-part Lemon test. *® 


B. The Free Exercise Clause 


Typically, many Establishment Clause cases also present issues under 
the Free Exercise Clause of the First Amendment. This has been espe- 
cially so in recent years, as interest groups who tend to litigate freedom 
of religion cases have learned that framing a case in free exercise terms 
can be powerfully persuasive. For example, in Hsu v. Roslyn Union 
Free School District No. 3,‘ the members of a student religious group 
argued that forcing them to accept members who were not Christian 
would violate their free exercise rights. The court found that the free 
exercise burden was justified because there was a compelling state 
interest, namely the prevention of discrimination on the basis of relig- 
ion, that the school board advanced through the least restrictive means 
available. In both Chaudhuri v. Tennessee** and Bauchman v. West 
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High School,’® the two religious song cases, the courts agreed that 
requiring attendance at functions where Christian prayers were offered, 
or participation in religion by performing Christian songs, did not 
violate the Free Exercise Clause.® In order to support a free exercise 
claim, the courts said, the plaintiffs would have to demonstrate that 
their own religious exercise was interfered with in some way.’ Indeed, 
in Chaudhuri the court said flatly that it could ‘‘conceive of no argu- 
ment upon which Plaintiff may base his Free Exercise claim.’’™® 

Not all free exercise cases decided during 1995 arose in conjunction 
with the Establishment Clause. The plaintiffs in cases presenting pri- 
marily free exercise issues, however, typically have difficulty demon- 
strating the ‘‘substantial burden’’ necessary to sustain their claims. In 
Goodall v. Stafford County School Board,’ the Fourth Circuit held 
that a county’s refusal to pay for a speech translator for a deaf child 
in a religious school did not violate the Free Exercise Clause. The court 
concluded that, because the child’s parents ‘‘concede that [the child] 
would receive the services of a cued speech transliterator free of charge 
if he attended the County’s public schools,’’ there was no showing of 
a substantial burden on religious exercise as a result of the district’s 
policy.’ 

In Cheema v. Thompson,’ the Ninth Circuit ruled that student 
adherents of the Sikh religion may wear ceremonial daggers to school 
despite a district-wide ban on weapons in school. Banning the knives, 
the court reasoned, would interfere with the free exercise rights of the 
students because all Sikhs are required to wear them as a symbol of 
their commitment to defend the weak.'”? The court acknowledged, 
though, that it would not violate the First Amendment to require that 
the knives be sewn into protective sheaths and hidden beneath cloth- 
ing.’”? In Battles v. Anne Arundel County Board of Education,’ the 
court held that neither a state compulsory education requirement nor 
a law regulating home schooling violated the Free Exercise Clause. A 
parent had alleged that the public schools indoctrinate children in 
‘atheism, non-Christian religions, secular humanism, evolutionism, 
and other teachings which are contrary to her religious beliefs.’’!”> The 
court rejected her free exercise claim because she did not ‘‘allege that 
separation from modern society is a central tenet of her religion or that 
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she lives in a separate, self-sufficient community’’ like the Amish.’ 
The Fourth Circuit affirmed Battles in 1996. ”’ 


Ill. STATUTES 


The last several years have witnessed an increasing number of First 
Amendment cases which also raise claims under federal statutes that 
affect freedom of speech and religion in public education. Such laws 
were passed by Congress to address what was perceived by many 
people, especially religious Americans, to be a hostility by federal 
courts to the place of religion in public schools. 


A. The Religious Freedom Restoration Act 


The Religious Freedom Restoration Act (‘‘RFRA’’) provides that 
‘‘[gjovernment shall not substantially burden a person’s exercise of 
religion even if the burden results from a rule of general applicability 
. . .[unless] it demonstrates that application of the burden to the person 

. .is in furtherance of a compelling governmental interest; and .. .is 
the least restrictive means of furthering that compelling governmental 
interest.’”® Although the vast majority of courts considering the ques- 
tion had held RFRA to be an appropriate exercise of Congress’ power, 
some courts held that the Act was unconstitutional as a violation of 
the separation of powers doctrine. In Flores v. City of Boerne,’”? the 
Fifth Circuit reversed the lower court’s ruling to that effect. Because 
the stated purpose of RFRA was to overturn the Supreme Court’s 
decision in Employment Division v. Smith,*° which changed the legal 
standard in Free Exercise Clause cases, the district court said that 
because it ‘‘is emphatically the province and duty of the judicial 
department to say what the law is,’’ the Act was unconstitutional.’ 
Based on its acknowledgment that the issue ‘‘involves a controlling 
question of law as to which there is substantial ground for difference 
of opinion,’’ however, the court certified an immediate interlocutory 
appeal.’*? The Fifth Circuit reversed the lower court, holding that 
Congress’ action in passing RFRA did not violate the separation of 
powers doctrine, but was within its Fourteenth Amendment authority 
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to prohibit conduct threatening freedom of religion. In 1997, the Supreme 
Court reversed the Fifth Circuit, holding that Congress exceeded its 
enforcement powers under section five of the Fourteenth Amendment.’® 

Notwithstanding Flores, the court in Keeler v. Mayor and City Council 
of Cumberland“ held that RFRA was unconstitutional. According to 
the court, ‘‘RFRA violates the constitutional separation of powers by 
requiring the courts to employ a standard of judicial review for First 
Amendment cases which has been expressly rejected by the Supreme 
Court’. ... [T]here are separation of powers constraints upon Con- 
gress’ authority to trammel the judiciary’s exercise of its independent 
judgment. RFRA violates those constraints.’’"*° The Keeler court called 
the reasoning of almost all other federal courts, which have found the 
Act constitutional, ‘‘unpersuasive.’’’®” Even in the face of these ongoing 
skirmishes in the lower courts, there does not appear to be a significant 
risk that RFRA will be held unconstitutional by the Supreme Court. 

Because of the nature of RFRA, most cases decided under it involve 
primarily Free Exercise Clause issues. Like the Free Exercise Clause, 
however, RFRA becomes an issue only if a court finds that a practice 
substantially burdens religion, and that is rarely the case. In Goodall 
v. Stafford County School Board,’* the Fourth Circuit rejected a claim 
under RFRA because ‘‘the financial burden that the Goodalls must bear 
in order to provide [the child] with a cued speech interpreter at his 
private sectarian school does not constitute a substantial burden under 
RFRA.’’*®° The court in Bauchman v. West High School’ held similarly 
when it ruled that there was no substantial burden shown because a 
student was given the choice to opt out of portions of a choir class 
which offended her religious beliefs. *™ 


B. The Equal Access Act 
The Equal Access Act (‘‘EAA’’) provides in relevant part that 


{ijt shall be unlawful for any public secondary school which 
receives Federal financial assistance and which has a limited open 
forum to deny equal access or a fair opportunity to, or discriminate 
against, any students who wish to conduct a meeting within that 
limited open forum on the basis of the religious, political, philo- 
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sophical, or other content of the speech at such meetings. **” 


Under the Act, a public high school ‘‘has a limited open forum 
whenever such school grants an offering to or opportunity for one or 
more noncurriculum related student groups to meet on school premises 
during noninstructional time.’”** The EAA essentially extended then- 
existing law regarding equal access to facilities at public colleges and 
universities to public secondary schools. In practice, like RFRA, the 
EAA rarely becomes the deciding issue. In Hsu v. Roslyn Union Free 
School District,’ a student religious club argued that requiring it to 
permit non-Christians as members would violate the EAA. The court 
found, however, that ‘‘equal access’’ was not denied because all student 
groups were required to comply with the district’s non-discrimination 
policy, regardless of whether they were religious or secular.’ 

In Ceniceros v. Board of Trustees of the San Diego Unified School 
District,** the Ninth Circuit ruled that a public high school violated 
the EAA when it refused to permit a student religious group to meet 
in a classroom during the lunch period. The court squarely rejected 
the district’s assertion that the lunch period did not fall within the 
EAA’s definition of ‘‘noninstructional time,’’ because it was in the 
middle of the school day. Because ‘‘noninstructional time’’ includes 
the time ‘‘before actual classroom instruction begins or after classroom 


instruction ends,’’ and no classroom instruction occurred during the 
lunch period, the court held that the lunch period was ‘‘noninstruc- 
tional time.’’**’ The school thus violated the EAA by barring the student 
group from meeting. The court noted that the Supreme Court has held 
that the EAA is to be interpreted broadly.** 


CONCLUSION 


Overall, the judicial decisions of 1995 affecting First Amendment 
rights in public education are likely to leave two lasting legacies. First, 
it will be more difficult for educators to speak out on controversial 
topics without risking discipline and even termination. Second, it will 
be less difficult for public schools to fund religious activities because 
of a less rigid application of the Establishment Clause. While 1996 will 
perhaps fail to match 1995 in terms of jurisprudential sweep, the 
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number of decisions addressing First Amendment issues in the context 
of public education is certain to increase, as is their complexity. 








IMMUNITY LAW IN HIGHER EDUCATION: A 
REVIEW OF THE 1995 JUDICIAL DECISIONS 


CHRISTOPHER JOHNSEN* 


The purpose of this article is to review some of the more important 
court decisions of 1995 whose holdings rely in part on issues of 
immunity relevant to American colleges and universities.‘ The article 
overwhelmingly emphasizes federal court decisions.2? Some background 
is first presented, and in this context recent developments are discussed. 


I. DEVELOPMENTS IN FEDERAL COURT 


Many institutions of higher learning were created by state legislatures 
or state constitutions. As state agencies, most of these schools are 
entitled to raise any defense to liability the state may raise, including 
the Eleventh Amendment. 


A. Eleventh Amendment Immunity 


The Eleventh Amendment expressly bars suits against states by citi- 
zens of other states.3 In Hans v. Louisiana,* the Supreme Court extended 
this ban to suits brought against a state by its own citizens. Absent 
consent, or abrogation, a state or state agency is immune from suit in 
federal court, ‘‘regardless of the nature of the relief sought.’’s 

Suits against state officials are more complicated. When a state official 
is sued in his or her official capacity, it ‘‘is not a suit against the 
official but rather is a suit against the official’s office,’’ and ‘‘[a]s such, 
it is no different from a suit against the State itself.’’® When a state 
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official is sued but the state is the ‘‘real, substantial party in interest,”’ 
the Eleventh Amendment also bars the claim.’ ‘‘Thus, ‘[t]he general 
rule is that relief sought nominally against an officer is in fact against 
the sovereign if the decree would operate against the latter.’’’® Put 
another way, ‘‘[t]he general rule is that a suit is against the sovereign 
if ‘the judgment sought would expend itself on the public treasury or 
domain, or interfere with the public administration,’ or if the effect of 
the judgment would be ‘to restrain the [g]overnment from acting, or to 
compel it to act.’’’® If the payment of a judgment against the state can 
be shown to come from non-state funds, it is less clear whether the 
state can claim immunity.’ 

When a suit seeks to enjoin a state official from violating federal 
law, in certain circumstances the suit may not be barred by the Eleventh 
Amendment.'? The Ex Parte Young’? doctrine, although problematic 
doctrinally,** has been considered necessary by the Supreme Court in 
order to ‘‘vindicate federal rights and hold state officials responsible to 
‘the supreme authority of the United States.’’"* This doctrine is to be 
construed strictly and narrowly.’ In particular, any injunctive relief 
should be prospective in nature, and should not include retroactive 
compensatory monetary relief* That is, Ex Parte Young only permits 
prospective injunctive relief to enjoin the ongoing violation of federal 
law. Injunctive relief against state officials is barred even under Young 
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123, 28 S. Ct. 441 (1908)). 

12. 209 U.S. 123, 28 S. Ct. 441 (1908). 

13. The Supreme Court reasoned that the injunction would not be barred because the 
state official was ‘‘stripped of his official or representative character’’ due to the fact that 
he acted unconstitutionally. 209 U.S. at 160, 28 S. Ct. at 454. This resulted in a ‘‘well- 
recognized irony,”’ since ‘‘an official’s unconstitutional conduct constitutes state action 
under the Fourteenth Amendment but not the Eleventh Amendment.’ Pennhurst, 465 
U.S. at 105, 104 S. Ct. at 909 (citing Florida Dep’t of State v. Treasure Salvors, Inc., 
458 U.S. 670, 685, 102 S. Ct. 3304, 3315 (1982) (Stevens, J., dissenting)). 

14. Pennhurst, 465 U.S. at 105, 104 S. Ct. at 910 (quoting Ex Parte Young, 209 U.S. 
at 160, 28 S. Ct. at 454). 

15. 465 U.S. at 102, 114 n.25, 104 S. Ct. at 909, 915 n.25. 

16. Id. at 102, 104 S. Ct. at 909 (citing Edelman v. Jordan, 415 U.S. 651, 666-67, 94 
S. Ct. 1347, 1357-58 (1974)). 
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“if the relief is tantamount to an award of damages for a past violation 
of federal law, even though styled as something else.’’’” Restricting 
relief to prospective injunctive relief ‘‘fulfills the underlying purpose 
of Young while at the same time preserving to an important degree the 
constitutional immunity of the States.’"* These same principles apply 
to declaratory relief under 28 U.S.C. section 2201. 

Because a suit against state officials alleging the violation of state 
law does not implicate the Supremacy Clause principles underlying Ex 
Parte Young, the exception is inapplicable, and such a suit is barred 
by the Eleventh Amendment.” This jurisdictional bar extends to state 
law claims brought into federal court under supplemental jurisdiction.”* 

Suits brought against state officials in their individual capacity are 
not barred by the Eleventh Amendment.” If, however, a plaintiff fails 
to indicate the capacity in which a state official is being sued, the 
Eighth Circuit held recently that the court is to presume that the 
individual is sued in her official capacity only.?* Denials of dispositive 
motions based upon the defendant’s Eleventh Amendment immunity 
are immediately appealable.”* 


1. Waiver and Abrogation of Eleventh Amendment Immunity 


A state’s Eleventh Amendment immunity may be abrogated by Con- 
gress pursuant to section five of the Fourteenth Amendment, but this 
abrogation must also be unequivocally expressed.?5 Congressional ab- 
rogation of the states’ Eleventh Amendment immunity pursuant to other 
provisions of the Constitution, such as the Interstate Commerce Clause, 
has recently been questioned by the Supreme Court in Seminole Tribe 
of Florida v. Florida.?* There, the Supreme Court evaluated the consti- 
tutionality of Congress’ abrogation of the states’ Eleventh Amendment 
immunity in the Indian Gaming Regulatory Act. Specifically, the Court 
addressed the question, ‘‘Was the Act in question passed pursuant to 
a constitutional provision granting Congress the power to abrogate?’’?’ 
The Court reviewed its prior holdings and determined that it had found 
constitutional authority for Congress to abrogate the states’ Eleventh 





17. Papasan v. Allain, 478 U.S. 265, 278, 106 S. Ct. 2932, 2940 (1986) (citing Green 
v. Mansour, 474 U.S. 64, 69-70, 106 S. Ct. 423, 426-27 (1985)). 

18. Pennhurst, 465 U.S. at 106, 104 S. Ct. at 911. See also Papasan, 478 U.S. at 
276-79, 106 S. Ct. at 2939-41. 

19. Green v. Mansour, 474 U.S. 64, 106 S. Ct. 423 (1986). 

20. Pennhurst, 465 U.S. at 106, 121, 104 S. Ct. at 911, 919. 

21. Id. at 121, 104 S. Ct. at 919. 

22. Hafer v. Melo, 502 U.S. 21, 22, 112 S. Ct. 358, 360 (1991). 

23. Egerdahl v. Hibbing Community College, 72 F.3d 615 (8th Cir. 1995). 

24. Puerto Rico Aqueduct and Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 
113 S. Ct. 684 (1993). 

25. Pennhurst, 465 U.S. at 99, 104 S. Ct. at 907. 
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Amendment immunity under only two provisions, section five of the 
Fourteenth Amendment,”* and the Interstate Commerce Clause.” Its 
decision finding authority to abrogate in the Interstate Commerce Clause, 
Pennsylvania v. Union Gas,*° was unique in its jurisprudence.** The 
Court then reviewed the basis for its holding in Union Gas. First, the 
Court agreed that Justice Brennan’s plurality opinion found the power 
to abrogate pursuant to the Interstate Commerce Clause from the states’ 
cession of their sovereign immunity, when they gave Congress plenary 
power to regulate interstate commerce.*? Under Union Gas, reasoned 
the Seminole Tribe Court, ‘‘if the States’ partial cession of authority 
over a particular area includes cession of the immunity from suit, then 
their virtually total cession of authority over a different area must also 
include cession of the immunity from suit.’’** The Court noted that 
there was no majority opinion in Union Gas, and that Justice Brennan’s 
opinion deviated ‘‘sharply’’ from Eleventh Amendment jurisprudence, 
‘‘essentially eviscerated’’ the Court’s landmark decision Hans v. Louis- 
iana,** and was based upon a misreading of precedent. Ultimately, the 
Court held that the jurisdiction of an Article III court was restricted by 
the Eleventh Amendment, and Congress could not use its Article I 
powers to circumvent that restriction.®* The Court dismissed the suit 
against Florida, holding that Congress did not have the authority under 
the Indian Commerce Clause to abrogate the states’ Eleventh Amend- 
ment immunity. In the process the Court overruled Union Gas, expressly 
emphasizing the importance of the ‘‘background principle’’ of state 
sovereign immunity that is embodied in the Eleventh Amendment. 
Because the Court could find no ‘‘principled distinction’ between the 
Indian Commerce Clause and the Interstate Commerce Clause,*’ the 
holding in Seminole Tribe seems destined to be held applicable much 
more widely than merely to the Indian Commerce Clause. 

An enterprising student suing a community college made the argu- 
ment that since 42 U.S.C. section 2000d-7 abrogated the states’ Eleventh 





28. Fitzpatrick v. Bitzer, 427 U.S. 445, 452-56, 96 S. Ct. 2666, 2669-71 (1976). 

29. Pennsylvania v. Union Gas Co., 491 U.S. i, 109 S. Ct. 2273 (1989), overruled, 
Seminole Tribe of Fla. v. Florida, 116 S. Ct. 1114 (1996). 
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31. Seminole Tribe, 116 S. Ct. at 1125. 

32. Id. (citing Union Gas, 491 U.S. at 17, 109 S. Ct. at 2283). 

33. Id. at 1126. 

34. Id. at 1127. The Court in Seminole Tribe also noted that ‘‘[nJever before the 
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Amendment.”’ Id. at 1128. 

35. Id. at 1127 (citing Hans v. Louisiana, 134 U.S. 1, 10 S. Ct. 504 (1890)). 

36. Id. at 1131-32. 

37. Id. at 1127. 

38. See, e.g., Wilson-Jones v. Caviness, 99 F.3d 203 (6th Cir. 1996), reh’g denied, 
107 F.3d 358 (6th Cir. 1997) (holding that, pursuant to the holding in Seminole Tribe, 
the Eleventh Amendment barred Fair Labor Standards Act claims against states or state 
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1997] 1995 IMMUNITY CASES 337 


Amendment immunity for race and sex discrimination claims brought 
pursuant to Titles VP® or IX*° of the Civil Rights Act, by implication 
Congress must have abrogated their immunity to claims brought directly 
under the Equal Protection Clause.*? The Eighth Circuit was not im- 
pressed, and held in Egerdahl v. Hibbing Community College* that 
section 2000d-7 does not provide an unequivocal expression of Con- 
gress’ intent to abrogate the states’ Eleventh Amendment immunity for 
claims brought pursuant to the Equal Protection Clause of the Four- 
teenth Amendment. 

In addition to abrogation by Congress, a state may waive its Eleventh 
Amendment immunity, but consent to this waiver generally must be 
‘“‘unequivocally expressed.’’** Voluntarily appearing and defending on 
the merits was considered such an express waiver by the Ninth Circuit 
in Fordyce v. City of Seattle.** It is unclear how this holding is 
consistent with the relatively unequivocal authority permitting a defen- 
dant to raise Eleventh Amendment defenses for the first time on ap- 
peal.*5 

Entering into a consent decree, on the other hand, does not neces- 
sarily create an implied waiver. In Saahir v. Estelle,** Jihaad Saahir 
sued Texas Department of Criminal Justice officials under 42 U.S.C. 
section 1983 over his allegations that they refused to recognize his new 
Islamic name, refused to allow him to own and operate a tape player 
and refused to let him play religious tapes. That suit ended in a consent 
decree. Saahir sued the agency several years later, claiming that officials 
of the agency had violated the consent decree by confiscating thirty- 
nine non-religious tapes. The defendants agreed they had confiscated 
the tapes, but maintained that the ‘‘clear spirit’’ of the consent decree 
was restricted to religious tapes. The defendants further maintained 
that the consent decree contained no express waiver of the agency’s 
Eleventh Amendment immunity, and that there was no express indi- 
cation that the district court was maintaining continuing jurisdiction 
over the original lawsuit. The court of appeals noted that restricting 
non-religious tapes implicated state law, not the First Amendment, and 
thus the doctrine of Ex Parte Young was not applicable.*” The fact that 
the parties agreed to a remedy did not change the district court’s 
jurisdiction. The district court ‘‘‘must fall back on its inherent juris- 
diction’ when it ‘issue[s] its own, different order enforcing ... the 
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decree.’’’*® Given that there was no evidence of an unequivocal express 
waiver of immunity, the court of appeals reversed the district court’s 
denial of the agency’s Eleventh Amendment immunity. 

Two alternative theories of waiver were addressed recently in Chavez 
v. Arte Publico Press,*°.a state university press dispute involving cop- 
yright law, the Lanham Act, and state privacy law. The Fifth Circuit 
labeled these non-express waivers as (1) the ‘‘plan of the convention,’’ 
and (2) the ‘‘implied’’ or ‘‘Parden’’®° waiver. The ‘‘plan of the conven- 
tion’ theory of waiver originated with Monaco v. Mississippi.*! The 
theory argues that, ‘‘by ratifying the Constitution, States necessarily 
surrendered certain of their powers to the federal government,’’ and 
that consent to suit was one power implicitly surrendered.** The Fifth 
Circuit agreed with the state’s argument that, except for suits by sister 
states and suits by the United States, the plan of the convention has 
never been accepted by a majority of the Supreme Court. 

The second theory of waiver argues that ‘‘waiver has been deemed 
to occur when a State participates for profit in a particular market or 
industry, and Congress, acting pursuant to the powers conferred upon 
it in Article I of the Constitution, has explicitly conditioned that 
participation on a State’s waiver of immunity from suit.’’** The Fifth 
Circuit realized that to the extent Parden recognized a waiver or 
abrogation in terms less than ‘‘unmistakably clear language,’’ it had 
been overruled by Welch v. Texas Department of Highways & Public 
Transportation* But the Court followed the line of authority culmi- 
nating in Pennsylvania v. Union Gas,* and held that ‘‘Congress is 
authorized expressly [under the Commerce Clause] to compel states to 
waive sovereign immunity from private suits in federal court under the 
narrow circumstances found in Parden, i.e., when the states opt to 
conduct business for profit in areas where Congress conditions partic- 
ipation upon waiver of immunity.’’** Since both the Copyright Act*’ 
and the Lanham Act®* were passed pursuant to Article I, section eight 
of the Constitution; since both contain express and unmistakable lan- 
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guage abrogating the states’ Eleventh Amendment immunity; and since 
the university had notice that its participation in the publishing busi- 
ness was conditioned upon its waiver of immunity, the court of appeals 
held the university was not immune. It is doubtful that this holding 
has survived Seminole Tribé® because the Seminole Tribe Court ex- 
pressly criticized it. 


2. Indemnification and Eleventh Amendment Immunity 


It is well established that a state cannot extend Eleventh Amendment 
immunity to state officials in their individual capacity simply by in- 
demnifying them from any judgment. In Stoner v. Wisconsin Depart- 
ment of Agriculture, Trade and Consumer Protection,” the Seventh 
Circuit summarily stopped an effort by an employee claiming that such 
indemnification resulted in an implied waiver of the state’s Eleventh 
Amendment immunity. 


3. Entities Covered by the Eleventh Amendment 


It is often the case that the Eleventh Amendment status of a public 
entity is ambiguous. In general, a state’s immunity extends to state 
agencies and any other public entity characterized as an ‘‘arm of the 
State.’*? The question, then, is what qualifies as an alter ego or arm 
of the state? This is typically a question of law for the court,® and 
although the focus is invariably on the state law establishing the entity, 
the analysis is governed by federal law.** The basic elements of the 
analysis are: (1) how the entity is characterized in the statutes creating 
it; (2) funding origins; (3) whether the state is liable for the entity’s 
liabilities; (4) who has the authority to appoint the entity’s officers; (5) 
whether the entity’s function is a ‘‘traditional’’ state function; and (6) 
to what extent the state exercises control over the entity’s actions.® 

The recent Supreme Court decision in Hess v. Port Authority Trans- 
Hudson Corp.® indirectly spoke to this issue and was reviewed in 
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several appellate opinions in 1995. Hess specifically addressed the 
application of the Eleventh Amendment to multi-state entities created 
under the Compact Clause. The Fourth Circuit applied the principles 
of Hess to public entities created by a single state government in Gray 
v. Laws,®’ where the court noted that Hess emphasized the difficulty 
at times of discerning whether a particular entity was an arm of the 
state, but that the ‘‘Eleventh Amendment’s twin reasons for being’’®* 
— precluding ‘‘federal court judgments ... [from] deplet[ing] state 
treasuries and that the sovereign ‘dignity’ of the states be preserved’’®— 
should ‘‘remain our prime guide’’ in making this determination.” 
Lesser factors to be considered are the extent of state control, how the 
state characterizes the entity, and the entity’s functions. The Fourth 
Circuit found further support for its application of Hess to single state 
entities, in the decision by the Supreme Court to vacate another Fourth 
Circuit case that involved only an agency of a single state, and remand 
for consideration in light of Hess. The one difference acknowledged by 
the Gray court between the multi-state analysis addressed in Hess and 
single state entity analysis is that there is a presumption against the 
existence of Eleventh Amendment immunity for multi-state agencies.” 
After lamenting the lack of concrete guidance offered by Hess, the 
Fourth Circuit decided that ‘‘it appears that a determination that the 
state treasury will be liable for a particular judgment is largely, if not 
wholly, dispositive of entitlement to Eleventh Amendment immunity 
in the single state context, as it is in the multistate context.’’” 

The Eighth Circuit relied on Hess in their recent review of Eleventh 
Amendment treatment of community colleges in Arkansas. In Hadley 
v. North Arkansas Community Technical College,”* the court of appeals 
noted that Arkansas law authorized the community colleges and re- 
quired the state to provide funds for the general operation of an adequate 
comprehensive educational program, and for the last full fiscal year 
over half of the college’s funds came from state funds.”* With only 
three percent of the college’s budget coming from local property taxes, 
the court affirmed that Hadley’s suit for wrongful termination would 
operate as a claim against the state.’”> While the court found that the 
college had more local, autonomous control than Arkansas state uni- 
versities, the proportion of state funding was paramount, and North 
Arkansas Community Technical College was held immune.’ 





. 51 F.3d 426 (4th Cir. 1995). 

. Id. at 432 (quoting Hess, 513 U.S. at 42, 115 S. Ct. at 404). 

. 51 F.3d at 431. 

. Id. at 32 (quoting Hess, 513 U.S. at 42, 115 S. Ct. at 404). 

. Id. at 433. 

. Id. (citing Hess, 513 U.S. at 43, 115 S. Ct. at 405). 

. 76 F.3d 1437 (8th Cir. 1996), cert. denied, 117 S. Ct. 1080 (1997). 
. Id. at 1438. 

. Id. at 1441. 

. Id. 








1997} 1995 IMMUNITY CASES 341 


Some circuits have limited Hess to multi-state entities, and retained 
their existing alter ego analyses.”” The Ninth Circuit decided Doe v. 
Lawrence Livermore National Laboratory” without reliance on Hess, 
and held that this scientific laboratory run by the University of Cali- 
fornia was not entitled to Eleventh Amendment immunity in an em- 
ployment action brought by a scientist under a breach of contract theory. 
The laboratory is owned by the U.S. Department of Energy and is 
operated contractually by the University of California. The scientist’s 
employment contract with the university required him to obtain a 
security clearance from the Department of Energy, which apparently he 
could not get, thus prompting the university to attempt to withdraw 
their offer of employment. The Doe court applied its five-factor alter 
ego analysis, which assesses ‘‘(1) whether a money judgment would be 
satisfied out of state funds, (2) whether the entity performs central 
government functions, (3) whether the entity may sue or be sued, (4) 
whether the entity has power to take property in its own name or only 
the name of the state, and (5) the corporate status of the entity.’’”® The 
court found that only the second factor weighed in favor of immunity. 
The most important factor, potential state liability for a judgment, 
resulted in a determination against immunity. The university’s contract 
with the Department of Energy specified that the department, not the 
university, would be responsible for all litigation costs and all judg- 
ments.© The court also found against the university on the remaining 
factors: the state’s constitution grants to the university power ‘‘to sue 
and be sued,’’ the university is authorized to take and hold property 
in its own name, and the university is a corporation under California 
law.®' Clearly, the university’s contractual indemnification came with 
an unanticipated price. 

In what was likely the crucial determination to its ultimate holding 
in another case, the Third Circuit held in Christy v. Pennsylvania 
Turnpike Commission® that the Eleventh Amendment was no different 
from other affirmative defenses, so state defendants have the burden of 
production and persuasion with respect to proving the elements of their 
Eleventh Amendment immunity. * In a three-pronged alter ego analysis 
(which in reality has eight elements), the Third Circuit held that the 
Pennsylvania Turnpike Commission was not an alter ego of the state. 
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The court’s alter ego analysis assesses ‘‘(1) whether . .. the payment 
of the judgment would come from the state . . .; (2) the status of the 
agency under state law ...; and (3) what degree of autonomy the 
agency enjoys.’®’ In apparent conformity with Hess, the Christy court 
noted the ‘‘special emphasis’’ placed upon potential state liability for 
any judgment.** The Commission’s sources of funding are collection of 
tolls, rental income, income from the issuance of bonds, federal funds, 
and state oil company franchise tax revenue. Only one of the sources, 
tolls, is not subject to state control. The Commission argued that a 
judgment would operate against the state because the state regulated 
all the other sources of Commission funding, and that upon retirement 
of debts the Commission would be dissolved and all property would 
revert to the state. The court noted that only the oil company franchise 
tax comes directly from state coffers, and that in the absence of more 
information in the record (i.e., the percentages of Commission income 
from each source), it could only observe that four out of five sources 
of income were not ‘‘state-derived.’’®’ State regulation of funding sources 
was considered relevant to the funding analysis only ‘‘where such 
control indicates state ownership of the funds.’’** The Christy court 
repeatedly mentioned that on the evidence before it, the defendants 
had failed to establish that the state had a financial interest in the 
funds affected by a potential judgment against the Commission. The 
court found that the statutory language arranging for the ultimate 
dissolution of the Commission, which made dissolution contingent 
upon full financial resolution of outstanding bonds and notes, augured 
against immunity ‘‘by illustrating the state’s reluctance to take on the 
Commission’s financial obligations as its own.’ Although the court 
emphasized the lack of evidence before it that would show the Com- 
mission’s inability to pay a judgment without resorting to state monies, 
it also cited precedent for the proposition that an entity with its own 
fundraising authority can acquire its own funds to pay a judgment 
(e.g., raising fares) and ‘‘need not request funds from the state to meet 
shortfalls caused by adverse judgments.’’*° Nor could an entity ‘‘cover 
a shortfall by reducing its expenses or capital budget.’’* The statutory 
effort by the Pennsylvania Legislature to extend sovereign immunity 
was considered only relevant, not dispositive of the agency’s Eleventh 
Amendment status. In this particular case it was held to be inadequate 
in light of existing Pennsylvania Supreme Court authority holding the 
Commission not to be an integral part of the Commonwealth.” 
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The decision in Ristow v. South Carolina Ports Authority® contrasts 
significantly with Christy. The Ristow court used the alter ego analysis 
outlined in Lake Country Estates°* as modified by Hess, to assess the 
Eleventh Amendment status of the South Carolina State Ports Authority. 
The court determined that a ‘‘purely legal’’ analysis leaned against 
recognizing Eleventh Amendment immunity for the Ports Authority, as 
state law does not obligate the state to appropriate funds to the Ports 
Authority, as no statute makes the state responsible for judgments 
against the Ports Authority, and as the only ‘‘clear source’’ of funds to 
pay a judgment are the revenues and borrowed monies available in the 
bank accounts of the Ports Authority.** But then the court considered 
‘‘the practical effect’’ of a judgment on the state. The court considered 
the history of extensive subsidies for extensive capital improvements 
made periodically since 1959. The state issued general obligation bonds, 
and deposited the proceeds in the Ports Authority bank accounts, but 
still paid the principal and interest out of general revenue. The state 
withdrew monies from the Ports Authority accounts on occasion. In 
short, ‘‘[t]he practical effect of South Carolina’s treatment of the fiscal 
affairs of the Ports Authority . . . definitively implicates the state treas- 
ury.’’°* The Ports Authority was held immune. 


4. Removal Issues Involving the Eleventh Amendment 


Removing a case to federal court when the action contains claims 
barred by the Eleventh Amendment must be handled carefully. The 
circuits are split over the ability to remove a suit when the district 
court would not have jurisdiction over all of the claims.” In Kruse v. 
State of Hawaii, the Ninth Circuit recently held that removal was 
proper when the state court action contained claims barred by the 
Eleventh Amendment. The mother of a newborn child admitted smoking 
marijuana during the pregnancy. She was apparently then terminated 
from her state job for child abuse and drug use. The mother and her 
partner brought suit against the State of Hawaii and various state 
officials in both their individual and official capacities for alleged 
violations of 42 U.S.C. section 1983 (privacy and due process) and 
various state laws. The defendants removed, and after summary judg- 
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ment was granted, the plaintiffs challenged the removal as improper 
because some of the claims were barred by the Eleventh Amendment. 
The Ninth Circuit, citing Pennhurst State School & Hospital v. Hald- 
erman,® reasoned that the Eleventh Amendment bars exercising juris- 
diction over particular claims, not entire cases. 


B. Qualified Immunity 


It is often the case that plaintiffs (students, faculty, staff, parents, 
administrators) sue state officials (faculty, staff, administrators) in their 
individual capacity. This is usually because this is the way to get at 
potential monetary awards through indemnification, but sometimes it 
is simply because the plaintiff wants to get even with the individual. 
Sometimes he or his lawyer also mistakenly thinks that the defendant 
has done something so heinous that the state won’t defend or indemnify 
the defendants. Unlike suing the official in her official capacity, her 
individual capacity does not directly implicate state liability. 

As public officials exercising discretionary functions, state individual 
defendants are shielded from suit and from liability by qualified im- 
munity unless the plaintiff can show that the constitutional rights that 
the defendants are accused of violating were clearly established at the 
time of the alleged offenses.‘ Qualified immunity is an effective 
defense to potential liability. ‘Except under rare circumstances govern- 
ment employees will have qualified immunity from suits against them 
in their individual capacities.’"°' The current analytical framework for 
qualified immunity requires the trial court to determine first, whether 
the plaintiff has a cognizable federal claim, and second, if so, whether 
that claim was clearly established under federal constitutional law at 
the time the claim accrued.*°? The ‘‘touchstone’’ of qualified immunity 
under Harlow v. Fitzgerald’™ is the ‘‘objective legal reasonableness’’ of 
the defendant’s conduct.’* ‘‘Objective legal reasonableness’’ of an of- 
ficial action is ‘‘assessed in light of the legal rules that were ‘clearly 
established’ at the time it was taken.’’! 

‘‘Clearly established’’ is, of course, relatively new phraseology. Usu- 
ally, the trial court will assess the factual context of the official’s 
actions in making a determination whether the law governing that 
transaction was clearly established at the time the official acted. ‘‘The 
right the official is alleged to have violated must have been ‘clearly 





99. 465 U.S. 89, 120-21, 104 S. Ct. 900, 918-19 (1984). 

100. Harlow v. Fitzgerald, 457 U.S. 800, 807, 102 S. Ct. 2727, 2732 (1982). 

101. Edwards v. Wallace Community College, 49 F.3d 1517, 1523 (11th Cir. 1995) 
(citing Lassiter v. Alabama A&M Univ., 28 F.3d 1146, 1149 (11th Cir. 1994)(en banc)). 

102. Quives v. Campbell, 934 F.2d 668, 669-70 (5th Cir. 1991) (discussing Siegert v. 
Gilley, 500 U.S. 226, 231-33, 111 S. Ct. 1789, 1793-94 (1991)). 

103. 457 U.S. 800, 102 S. Ct. 2727 (1982). 

104. Anderson v. Creighton, 483 U.S. 635, 639, 107 S. Ct. 3034, 3039 (1987). 

105. Id. at 639, 107 S. Ct. at 3038. 
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established’ in a particularized sense: The contours of the right must 
be sufficiently clear that a reasonable official would understand that 
what he or she is doing violates that right.’’*°* Consequently, to over- 
come qualified immunity, ‘‘the plaintiffs must show that the illegality 
of the challenged conduct was clearly established in factual circum- 
stances closely analogous to those of this case.’"°” If the facts of the 
precedent relied upon by the plaintiff do not ‘‘stake out a bright line,”’ 
the officials will be entitled to qualified immunity.’ This does not 
mean, however, that public officials would be immune to all claims in 
which there is no pertinent case law. ‘‘The easiest cases don’t even 
arise. There has never been a section 1983 case accusing welfare officials 
of selling foster children into slavery; it does not follow that if such a 
case arose, the officials would be immune from damages liability 
because no previous case had found liability in those circumstances.’’! 
There should be, though, some cases with factual circumstances that 
illustrate behavior that approaches the ‘‘bright line’’ of liability. 

If public (university) officials of reasonable competence could differ 
on the issues at dispute in the lawsuit, as defendants they should be 
immune from suit and liability.11° It is not enough for the plaintiff to 
show that a ‘‘more reasonable [] interpretation of the events can be 
constructed .. . .’""1 Instead, to overcome the defendant state official’s 
qualified immunity, a plaintiff must establish that no public official of 
reasonable competence could have believed that the actions of the 
individual defendants were lawful.*? However, some circuits place 
more of a burden on the defendant. For example, the Tenth Circuit 
seems to give the defendant the burden of establishing a prima facie 
showing of the objective reasonableness of her actions.’** In the Fifth 
Circuit, except for raising the defense initially, the plaintiff carries the 
burden to overcome qualified immunity.'* The ultimate determination 
— whether reasonable public officials in the defendant’s circumstances 





106. Doe v. State of La., 2 F.3d 1412, 1416 (5th Cir. 1993) (brackets, ellipses, and 
emphasis omitted). See also Spivey v. Elliott, 29 F.3d 1522, 1527 (11th Cir. 1994)(‘‘In 
determining whether the law is clearly established, it is important to consider facts of 
cases relied upon as precedent.’’). 

107. Richardson v. Oldham, 12 F.3d 1373, 1381 (5th Cir. 1994). 

108. ‘‘Harlow’s ‘clearly established’ standard demands that a bright line be crossed.”’ 
Barts v. Joyner, 865 F.2d 1187, 1194 (11th Cir. 1989). 

109. K.H. Through Murphy v. Morgan, 914 F.2d 846, 851 (7th Cir. 1990). See also 
McCloud v. Testa, 97 F.3d 1536 (6th Cir. 1996). 

110. Malley v. Briggs, 475 U.S. 335, 341, 106 S. Ct. 1092, 1096 (1986); Fraire v. City 
of Arlington, 957 F.2d 1268, 1273 (5th Cir. 1992). 

111. Hunter v. Bryant, 502 U.S. 224, 228, 112 S. Ct. 534, 537 (1991). 

112. See, e.g., id. at 227, 112 S. Ct. at 536. 

113. Gehl Group v. Koby, 63 F.3d 1528, 1535 (10th Cir. 1995) (citing Bruning v. 
’ Pixler, 949 F.2d 352, 356-57 (10th Cir. 1991); Lewis v. City of Ft. Collins, 903 F.2d 752, 
755 (10th Cir. 1990)). 

114. Burns-Toole v. Byrne, 11 F.3d 1270, 1274 (5th Cir. 1994). 
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could have believed their conduct to be constitutional — is a question 
of law to be determined by the trial court. 


1. Qualified Immunity and Claims Involving Defendants’ Intent 


There has been some deviation from the above formulation in those 
cases in which intent forms an element of the cause of action, such as 
section 1983 claims for discrimination. ‘“The ‘clearly established law’ 
and ‘objective reasonableness’ facets of current qualified immunity 
doctrine tug in opposite directions where ... the ‘clearly established 
law’ itself contains a subjective component.’”** There has been no 
Supreme Court opinion the author is aware of that addresses the issue 
of how to modify qualified immunity analysis to accommodate this 
situation. Justice Kennedy observed in a concurring opinion to Siegert 
v. Gilley that a ‘‘heightened pleading standard is a necessary and 
appropriate accommodation between the state of mind component of 
malice and the objective test that prevails in qualified immunity analysis 
as a general matter.’’”” The circuits have addressed this issue, and to 
a large extent continue to incorporate subjective analyses of defendants 
when intent is an element of the claim. ** 

The Tenth Circuit has adopted a two-step approach to qualified 
immunity analysis when intent is an element of the plaintiff’s claim. 
The defendant must first establish at least a prima facie showing of the 
objective reasonableness of her actions. Then the plaintiff must establish 
that the defendant ‘‘acted on the basis of a culpable subjective state of 
mind,’’ and this burden is ‘“‘heightened, requiring specific and concrete 
evidence rather than mere speculation.’’**® Although the Tenth Circuit 
calls it a ‘‘heightened’’ burden for the plaintiff, mere speculation is 
never sufficient to withstand summary judgment, even without qualified 
immunity.’° It is possible that the court, in requiring specific and 
concrete evidence, has determined that circumstantial evidence — that 





115. Elder v. Holloway, 510 U.S. 510, 516, 114 S. Ct. 1019, 1023 (1994); Hunter, 502 
U.S. at 226, 112 S. Ct. at 537. 

116. Blue v. Koren, 72 F.3d 1075, 1083 (2d Cir. 1995) (quoting Martin v. D.C. 
Metropolitan Police Dept., 812 F.2d 1425, 1432 (D.C. Cir. 1987)). 

117. 500 U.S. 226, 235, 111 S. Ct. 1789, 1795 (1991)(Kennedy, J., concurring). Justice 
Kennedy favorably cites the court of appeals’ discussion of this issue. See Siegert v. 
Gilley, 895 F.2d 797 (D.C. Cir. 1990). The majority did not reach the question, finding 
that the plaintiff had not alleged the violation of a cognizable constitutional claim. 

118. See, e.g., Tompkins v. Vickers, 26 F.3d 603, 607 (5th Cir. 1994)(‘‘[A] public 
official’s motive or intent must be considered in the qualified immunity analysis where 
unlawful motivation or intent is a critical element of the alleged constitutional viola- 
tion.’’)(collecting cases); Alexis v. McDonald’s Restaurants of Mass., Inc., 67 F.3d 341, 
348 n.7 (ist Cir. 1995); Gehl Group v. Kolby, 63 F.3d 1528, 1535 (10th Cir. 1995). 

119. Gehl Group, 63 F.3d at 1535. 

120. See, e.g., Kulak v. City of New York, 88 F.3d 63, 71 (2d Cir. 1996); Britt v. 
Grocers Supply Co., Inc., 978 F.2d 1441, 1451 (5th Cir. 1992); Conaway v. Smith, 853 
F.2d 789, 794 (10th Cir. 1988). 
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which may be sufficient to avoid summary judgment absent qualified 
immunity — is insufficient to overcome qualified immunity.’ If not, 
it is hard to see real substance to the protection qualified immunity 
provides public officials in the Tenth Circuit when intentional discrim- 
ination is plead. Indeed, the Second Circuit has come to this conclusion: 


We agree that plaintiffs must offer specific evidence of improper 
motivation, but confess considerable doubt as to whether the 
‘‘heightened’’ standard is really heightened or is simply an appli- 
cation of the rule that conclusory assertions are insufficient to 
defeat a motion for summary judgment.’”? 


The Eleventh Circuit recently reiterated basically the same perspective 
and expressed concern over the resulting lack of effectiveness of qual- 
ified immunity in these cases: 


We have stressed before to district courts that, given the ease of 
pleading cases of discrimination, plaintiffs seeking to avoid sum- 
mary judgment should be strictly held to the requirements of Rule 
56(e); the plaintiff must present specific nonconclusory facts that 
would support a jury verdict against the particular defendant on 
discriminatory intent.’2* 


Again, holding plaintiffs to the normal summary judgment requirements 
of Federal Rule of Civil Procedure 56(e), even if construed ‘‘strictly,”’ 
seems like a retreat from the original strength of qualified immunity as 
a defense doctrine. 14 

In another related case, the Eleventh Circuit stated that ‘‘although 
intent is irrelevant for a qualified immunity inquiry per se, [ ] it is 
relevant if intent is an element of the underlying alleged constitutional 
violation.’’5 Marcia Edwards, a word processing specialist at Wallace 





121. See Siegert, 500 U.S. at 230-31, 111 S. Ct. at 1792. 

122. Blue v. Koren, 72 F.3d 1075, 1083-84 (2d Cir. 1995), cert. denied, 117 S. Ct. 516 
(1996). 

123. Ratliff v. DeKalb County, Ga., 62 F.3d 338, 341 (11th Cir. 1995). 

124. See also Blue, 72 F.3d at 1083 (‘‘We agree with [requiring a heightened pleading 
standard for claims with subjective elements], although ... we are doubtful that it 
imposes a burden greater than is already required under Fed.R.Civ.P. 56.”’ (footnote 
omitted)). 

125. Edwards v. Wallace Community College, 49 F.3d 1517, 1524 (11th Cir. 1995) 
(citations omitted) (citing, inter alia, Fiorenzo v. Nolan, 965 F.2d 348, 352 (7th Cir. 
1992)(‘‘Therefore, at the summary judgment stage, the district court properly considered 
whether the plaintiffs factually supported their allegations as to [the defendant’s] state 
of mind.’’); Hull v. Cuyahoga Valley Joint Voc. Sch. Dist. Bd. of Educ., 926 F.2d 505, 
512 (6th Cir. 1991)(‘‘‘plaintiff must present direct evidence that the officials’ actions 
were improperly motivated’ by racial discrimination when the officials have asserted 
qualified immunity as a defense’’)(internal quotations and citations omitted). See also 
Ratliff, 62 F.3d at 341 (‘‘We are bound by our earlier holding that, in qualified immunity 
cases, intent is a relevant inquiry if discriminatory intent is a specific element of the 
constitutional tort... .’’). 
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Community College in Selma, Alabama, sued (under Title VII'® and 
section 1983) the college and several of its administrators for race 
discrimination that allegedly resulted in her termination.’”” After affirm- 
ing the summary judgment granted the college on Edwards’ Title VII 
claims, the court then addressed the administrators’ defense of qualified 
immunity for Edwards’ section 1983 claims. The court did not reach a 
direct application of intent to the qualified immunity analysis, noting 
that the plaintiff had not presented any ‘‘concrete’’ evidence of dis- 
criminatory intent on the part of the defendant sued under section 
1983, and so affirmed the summary judgment on that claim. 

In Blue v. Koren,}”* the Second Circuit reviewed the plaintiff’s plead- 
ing requirement when faced with qualified immunity and, naturally 
enough, the nature of the evidence the plaintiff needs to provide to 
meet this ‘‘heightened’’ standard.*”° The plaintiff, who ran a nursing 
home in New York, sued the New York Department of Health and 
several officials for actions during site inspections the plaintiff claimed 
were unreasonable and retaliatory, in violation of the Constitution. The 
trial court denied the officials’ motion for summary judgment based in 
part on qualified immunity, and the officials took an interlocutory 
appeal. The court of appeals determined that a heightened pleading 
requirement was appropriate for a plaintiff pleading a claim with an 
‘‘intent’’ element against public officials, and that a plaintiff must come 


forward with ‘‘particularized evidence’’ of that improper motive to 
avoid summary judgment.**° The court then tried to define this ‘‘par- 
ticularized evidence’’ that would defeat qualified immunity: 


In our view, the particularized evidence of improper motive may 
include expressions by the officials involved regarding their state 
of mind, circumstances suggesting in a substantial fashion that 


the plaintiff has been singled out, or the highly unusual nature of 
the actions taken.'** 


Unfortunately, the evidence the plaintiff proffered did not even come 
close to this standard, so there was little helpful application of this 
standard by the court. The plaintiff had no statement by an official 
indicating retaliatory motive. She relied on a temporal sequence of the 
nursing home inspection after she had successfully defended a method 
of patient tube-feeding before the Department of Health to support her 
claim of retaliation. However, she could not negate the facts that federal 
law required periodic surveys, that the inspection survey at issue was 





. 42 U.S.C. §§ 1971, 1975a-d, 2000a-2000a-6 (1994). 
. Edwards, 49 F.3d at 1524. 

. 72 F.3d 1075 (2d Cir. 1995). 

. Id. at 1082-84. 

. Id. at 1083-84. 
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within two months of this requirement, and that the inspectors had 
made a favorable inspection visit since her successful defense of the 
tube-feeding practice. **? Absent any rebuttal of this evidence, the plain- 
tiff had no defensible causal argument, and the court of appeals reversed 
the district court and granted the officials qualified immunity. 


2. Interlocutory Appeals and Qualified Immunity 


An order denying a public official’s motion for summary judgment 
based upon qualified immunity is an immediately appealable ‘‘collateral 
order.”?*° There is no interlocutory appeal available from a trial court’s 
granting of a summary judgment based upon qualified immunity.™ 

Until recently, the circuits had split over whether denials of summary 
judgment were appealable when factual disputes existed that were 
material to qualified immunity defenses. The Supreme Court recently 
attempted to resolve this problem in Johnson v. Jones,'** holding that 
in situations where the issue before the district court was whether the 
defendants ‘‘did the deeds,’’ and not merely whether the acts violated 
clearly established law, the principles of Mitchell v. Forsyth*** do not 
support interlocutory review.’*” This ruling has changed the law in five 
circuits. 1%* 

Johnson v. Jones appears to have an even greater effect in those cases 
involving discriminatory intent. The First Circuit recently addressed 
this interplay in a case of alleged racially- and gender-motivated ha- 
rassment and differences in employee discipline in Carter v. State of 
Rhode Island.’** In their qualified immunity analysis, the defendants 
had invoked, inventively, Harris v. Forklift Systems, Inc.,1*° which they 
claimed established evidentiary standards for the ‘‘objectively abusive 
conduct”’ at issue in this race and gender case.’*: In response to Johnson, 
defendants argued that their appeal of the denial of summary judgment 





132. Id. 

133. Mitchell v. Forsyth, 472 U.S. 511, 105 S. Ct. 2806 (1985); Cohen v. Beneficial 
Indus. Loan Corp., 337 U.S. 541, 69 S. Ct. 1221 (1949). To constitute a reviewable 
collateral order, the order must ‘‘‘(1) conclusively determine the disputed question, (2) 
resolve an important issue completely separate from the merits of the action, and (3) be 
effectively unreviewable on appeal from a final judgment.’’’ Johnson v. Jones, 115 S. Ct. 
2151, 2155 (1995) (quoting Puerto Rico Aqueduct and Sewer Auth. v. Metcalf & Eddy, 
Inc., 506 U.S. 139, 144, 113 S. Ct. 684, 688, in turn quoting Coopers & Lybrand v. 
Livesay, 437 U.S. 463, 468, 98 S. Ct. 2454, 2458 (1978)). 

134. See, e.g., Winfrey v. School Bd. of Dade County, Fla., 59 F.3d 155 (11th Cir. 
1995). 

135. 115 S. Ct. 2151 (1995). 

136. 472 U.S. 511, 105 S. Ct. 2806 (1985). 

137. Johnson, 115 S. Ct. at 2158. 

138. These are the First, Fourth, Eighth, Ninth and Tenth Circuits. See id. at 2154. 

139. 68 F.3d 9, 12-14 (1st Cir. 1995). 

140. 510 U.S. 17, 114 S. Ct. 367 (1993). 

141. Harris was, of course, a sexual harassment case under Title VII, 42 U.S.C. §§ 
2000e-2000e-17 (1994). 
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was ‘‘law-based’’ and not ‘‘fact-based.’’ The court of appeals, however, 
ominously noted that ‘‘[djetermining the presence or absence of dis- 
criminatory ‘intent’ based on evidentiary proffers at summary judgment 
entails a quintessential factual assessment. . . .’’*? The court of appeals 
reviewed the objective factors the Harris Court listed as illustrative of 
‘‘objectively abusive conduct,’’ and then determined that these objective 
factors ‘‘must be evaluated by the ultimate factfinder with a view to 
their adequacy as support for a reasonable inference ... of discrimi- 
natory ‘intent.’’’*? Although it appears that there was a significant 
factual dispute regarding just what the Carter defendants did, or know- 
ingly permitted to happen, and thus Johnson properly precluded ap- 
pellate jurisdiction over the denial of summary judgment, in the First 
Circuit at least, questions of intentional conduct by defendants are 
likely to be considered fact intensive. Thus interlocutory appeals of 
denials of summary judgment seem to be less available to state officials. 

Can a court of appeals invoke judicial economy and rule on other 
issues in a lawsuit since the case is already up on interlocutory appeal? 
The Fifth Circuit addressed this question in 1995 and determined that 
the collateral order doctrine does not confer pendent appellate jurisdic- 
tion over other, non-qualified immunity issues in the action, unless 
they are ‘‘inextricably intertwined.’ 


II. IMMUNITY DEVELOPMENTS IN STATE COURT 


It is beyond the scope of this article to exhaustively present the 
structure of state court immunity throughout the fifty states. However, 
a few significant decisions in 1995 that illustrate the development of 
immunity law are discussed below. 


A. Sovereign Immunity 


During the ratification of the Constitution, the various states went 
into the bargain with sovereign immunity. While exactly how much 
sovereignty the states waived when they joined the Union is still being 
debated, there have been independent developments of sovereign im- 
munity law on some fifty separate tracks. The nature of sovereign 
immunity law in each state depends upon the language of the state 
constitution, the statutory history, and the jurisprudence of the state’s 
court system. 

An automobile accident involving a car driven by a Jackson State 
University employee led to a Mississippi Supreme Court case involving 





142. Carter, 68 F.3d at 12. 

143. Id. at 13. 

144. Woods v. Smith, 60 F.3d 1161, 1166 (5th Cir. 1995), cert. denied, 116 S. Ct. 800 
(1996) (citing Swint v. Chambers County Comm’n, 514 U.S. 35, 115 S. Ct. 1203 (1995); 
Silver Star Enter’s, Inc. v. M/V Saramacca, 19 F.3d 1008 (5th Cir. 1994)). See also McKee 
v. City of Rockwall, Tex., 877 F.2d 409, 413 (5th Cir. 1989)(refusing to find ‘‘so strange 
an animal as ‘pendent party interlocutory appellate jurisdiction’’’). 
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sovereign immunity, Robinson v. Stewart.’* The injured plaintiff at- 
tempted to hold Jackson State liable for negligence pursuant to the 
doctrine of respondeat superior. The trial court dismissed the plaintiff's 
claims on sovereign immunity grounds, and the plaintiff appealed, 
arguing that the state statute codifying the doctrine of sovereign im- 
munity was unconstitutional under both the Mississippi and United 
States Constitutions. Subsequent to the initiation of this lawsuit, the 
Mississippi Supreme Court, in 1992, declared the previous version of 
the statute as violative of two provisions of the Mississippi Constitu- 
tion.**° The Robinson court, however, emphasized that this holding was 
not retroactive and did not apply to Robinson’s suit against Jackson 
State.” The court then rejected Robinson’s claim that the sovereign 
immunity statute violated the state constitution’s remedies clause, be- 
cause there was no right of recovery at common law against the state; 
the constitution erected no barriers against subsequent legislation; and 
ultimately, it was the state legislature’s role to address the scope of 
limitations for suits against the state and state entities.“* Finally, the 
court rejected Robinson’s claims that sovereign immunity violated the 
state and federal guarantees of procedural due process. The court 
reasoned that a plaintiff bringing a due process claim must establish 
the deprivation of a property interest, that state law defines property 
interests, and that since a cause of action against the state has been 
withheld by the legislature, there was no state-defined property interest 
to be deprived (and, surely, there was a surfeit of due process when it 
was enacted). 

One interesting question — among many, to be sure — left unresolved 
by the Supreme Court’s Seminole Tribe decision is whether there is a 
forum in state court for those claims held barred by the Eleventh 
Amendment under Seminole Tribe. The Seminole Tribe Court appar- 
ently held that only when Congress acted pursuant to section five of 
the Fourteenth Amendment did they effectively abrogate the states’ 
Eleventh Amendment immunity. If this decision is viewed as a recog- 
nition of the Eleventh Amendment’s incorporation of the states’ extant 
sovereign immunity, then it is an open question whether Congress has 
authority to abrogate a state’s sovereign immunity and expose it to 
potential liability pursuant to a claim that can only be brought in that 
state’s courts. If, on the other hand, should the decision be viewed 
narrowly as only recognizing a restriction on the jurisdiction of Article 
III courts, then would the Supremacy Clause**® dictate that an act of 
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Congress be the law of the land in state courts, irrespective of whether 
federal jurisdiction exists? 


1. Waiver of Sovereign Immunity 


The most common waiver of sovereign immunity at the state level is 
a statute defining the limited potential liability a state may have in a 
tort claims action. The states are more mixed about whether their 
Uniform Declaratory Judgment statutes waive sovereign immunity.'° 

In many states, however, there are (unfortunately for those of us who 
litigate daily) ways to waive sovereign immunity inadvertently. The 
ideal for state defense lawyers seems to be something like what exists 
in Maryland. For example, the Maryland Court of Appeals addressed 
this issue recently in Department of Public Safety and Correctional 
Services v. ARA Health Services, Inc. *** In this contract action involving 
a contractor and the state agency that runs the state prison system, the 
court observed that the state’s sovereign immunity can only be waived 
by an act of the legislature or the state constitution. It cannot be waived 
by someone in the state’s executive branch, or a harried and overworked 
Maryland assistant attorney general. On the other hand, several states 
recently reminded unfortunate state and municipal lawyers that they 
can effectuate a waiver of sovereign immunity by simply not raising 


it,*5? failing to present evidence in support of it (sovereign immunity 
is usually an affirmative defense),** or by voluntarily appearing and 
submitting to the jurisdiction of the trial court. *™ 


2. Interlocutory Appeals and Sovereign Immunity 


Some states do not authorize interlocutory appeals for the denial of 
motions for summary judgment based upon sovereign immunity. In 
Department of Education v. Roe,*> the Florida Supreme Court consid- 
ered the policy reasons for extending such review to orders denying 
summary judgment to entities claiming sovereign immunity, and re- 
fused to provide for interlocutory review. Even though Florida law does 
not generally provide for such interlocutory review, the court had 
recently authorized appellate review of orders denying summary judg- 





150. For example, compare Baker’s Supermarkets, Inc. v. State, 540 N.W.2d 574, 580 
(Neb. 1995)(Uniform Declaratory Judgment Act is not a waiver of state’s sovereign 
immunity) with Texas Educ. Agency v. Leeper, 893 S.W.2d 432, 445-46 (Tex. 1994)(Uniform 
Declaratory Judgment Act waives sovereign immunity for attorney fees and costs). 

151. 668 A.2d 960 (Md. Ct. Spec. App. 1995), cert. granted, 671 A.2d 500 (Md.), 
aff'd, 685 A.2d 435 (Md. 1996). 

152. Transportation Cabinet v. Cassity, 912 S.W.2d 48, 51 (Ky. 1995)(as amended 
1996), cert. denied, 116 S. Ct. 1825 (1996). 

153. City of Holliday v. Wood, 914 S.W.2d 175, 178-79 (Tex. Ct. App. 1995) (citing 
Duncan v. Pogue, 759 S.W.2d 435, 435-36 (Tex. 1988)). 

154. Beatty v. Metropolitan St. Louis Sewer Dist., 914 S.W.2d 791, 796 (Mo. 1995). 
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ment by individuals claiming qualified immunity to federal claims,’ 
and some orders denying immunity under the state’s workers’ compen- 
sation laws.**’? Contrasting this issue with that of qualified immunity 
addressed in Tucker v. Resha, ‘** the court indicated a concern over the 
perceived huge number of cases and potential interlocutory reviews; 
the increasing interdependence of the sovereign immunity issue (in 
light of the statutory waiver of sovereign immunity) with the merits of 
the cause and indeterminate factual resolution; the lack of a pressing 
need to safeguard public officials from the vicissitudes of trial; and the 
lack of an interest in bringing state law in conformance with federal 
law (which existed for state court qualified immunity analysis). The 
Florida Supreme Court refused to extend a right of interlocutory appeal 
to public defendants claiming sovereign immunity. 

Many states, on the other hand, provide for limited interlocutory 
jurisdiction. In City of Beverly Hills v. Guevara,*** the Texas Supreme 
Court decided a tort action brought by an individual who claimed that 
he had been negligently injured by a municipal police officer when he 
was handcuffed. The plaintiff sued the City of Beverly Hills — not 
Beverly Hills, California — but not the individual police officer. The 
trial court denied the city’s motion for summary judgment based in 
part on the officer’s common law official immunity, and the city 
appealed. The court of appeals had ruled that the Texas statute provid- 
ing for interlocutory appeals of denials of motions for summary judg- 
ment based on official immunity could not be used by the city to confer 
appellate jurisdiction over its interlocutory appeal, because there was 
no individual sued. Therefore, the city could not rely on official 
immunity. The Texas Supreme Court determined that the city’s motion 
was Clearly based on official immunity, since a city in defending itself 
can rely on the official immunity of its employees and agents.’ As a 
result, the court held that the city’s motion for summary judgment was 
based in part on an employee’s official immunity — even though that 
official had not been sued — and so the court of appeals did have 
appellate jurisdiction to consider the city’s interlocutory appeal. 

A Colorado court of appeals determined that the 1992 amendments 
to the Colorado Governmental Immunity Act’* provided for interlocu- 
tory review of trial court decisions on sovereign immunity. In Brace v. 
City of Lakewood,’ the court also determined that such appellate 
jurisdiction was limited under the Act, and that the statute did not 





. Tucker v. Resha, 648 So.2d 1187 (Fla. 1994). 
. Mandico v. Taos Constr., Inc., 605 So.2d 850 (Fla. 1992). 
. 648 So.2d 1187 (Fla. 1994). 
. 904 S.W.2d 655 (Tex. 1995). 
. Id. at 656 (citing DeWitt v. Harris County, 904 S. W.2d 650 (Tex. 1995)). 
. Coto. Rev. Stat. §§ 24-10-101—24-10-120 (1990 & Supp. 1996). 
. 899 P.2d 301, 304 (Colo. Ct. App. 1995), rev’d on other grounds, 919 P.2d 231 
. 1996), reh’g denied, (July 29, 1996). 
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provide for pendent appellate jurisdiction over other claims on the 
merits. 


B. Individual or Official Immunity 


Most states have developed doctrines to protect individual state 
officials from the harassment of lawsuits. Many states have attempted 
to model their immunity doctrine along the lines of federal qualified 
immunity, while at the same time maintaining as much of their state 
doctrinal traditions and procedural apparatus as possible. In this vein, 
the Texas Supreme Court, for example, recently rewrote the defense of 
official immunity in City of Lancaster v. Chambers,’* emphasizing the 
analytical similarity the Texas test should have with its federal qualified 
immunity counterpart. Government employees may assert the defense 
of official immunity from suit arising from (1) discretionary duties in 
(2) good faith as long as they were (3) acting within the scope of their 
authority. *** When determining ‘‘discretionary duties,’’ the focus should 
be on whether the government official is performing a discretionary 
function, not on whether the official has discretion to do an allegedly 
wrongful act while discharging that function. The third element that 
a defendant must establish — action within the scope of authority — 
is straightforward. ‘‘An official acts within the scope of her authority 
if she is discharging the duties generally assigned to her.’’*** The court’s 
most significant decision was to simplify the methodology for deter- 
mining ‘‘good faith;’’ the court adopted the ‘‘objective reasonableness’’ 
test that has emerged under federal immunity law for claims of qualified 
immunity in 42 U.S.C. section 1983 cases.1*” Perhaps just as important, 
the court elevated the burden of a non-movant in a summary judgment 
proceeding. Because official immunity is an affirmative defense in 
Texas, the summary judgment burden is ostensibly on the defendant 
to establish all elements of the defense. '** However, the court elevated 
the responsive burden of the summary judgment non-movant to the 
assertion of official immunity: 


To controvert the [defendant’s] summary judgment proof on good 
faith, the plaintiff must do more than show that a reasonably 
prudent [defendant] could have decided to [act in a certain man- 
ner]; the plaintiff must show that ‘‘no reasonable person in the 





163. 883 S.W.2d 650 (Tex. 1994). 

164. Id. at 653 (citing Baker v. Story, 621 S.W.2d 639, 644 (Tex. Ct. App. 1981)). 

165. Id. 

166. Id. at 658. 

167. Id. at 656-57. 

168. Ia. at 653. 

169. Id. at 657; State v. McGeorge, 925 S.W.2d 105, 108 (Tex. Ct. App. 1996); Marshall 
v. Sackett, 907 S.W.2d 925, 936 (Tex. Ct. App. 1995). 
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defendant’s position could have thought the facts were such that 
they justified the defendant’s acts.’’?”° 


A 1995 Minnesota Court of Appeals decision independently adopted 
and extended the reasoning of such cases as Johnson v. Jones’”’ regard- 
ing the unavailability of interlocutory appeals when the issue before 
the court is whether the defendants ‘‘did the deeds.’’ In Carter v. 
Cole,” a homeowner claimed the City of Minneapolis and four of its 
police officers violated section 1983 and other state law torts when 
they allegedly used excessive force executing a search warrant at his 
house. The trial court denied summary judgment on the defendants’ 
qualified immunity pertaining to the section 1983 excessive force claim, 
and with regard to their state law official immunity regarding the 
plaintiff's assault, negligence, and failure to protect claims. The defen- 
dants had argued that there was no evidence that two of the officers 
had participated in the beating. The plaintiff had apparently responded 
to the motion merely by arguing that the jury ‘‘could infer’’ that they 
were present at the alleged beating. The trial court denied the motion 
for summary judgment, observing that if the defendants had engaged 
in the acts alleged, they would have violated clearly established law, 
and that the respondent had met his burden in coming forward with 
sufficient evidence to create a fact issue for trial. It is unclear from the 
opinion whether the plaintiff came forward with any evidence other 
than his assertion that a jury ‘‘could infer’’ that some of the officers 
were present. Because the appeal was based on an insufficiency of 
evidence (i.e., that the plaintiff really had not come forward with 
enough evidence to create a fact issue for trial), the court of appeals 
ruled that it had no jurisdiction to consider the interlocutory appeal. 
‘‘An order denying a motion for summary judgment on the factual 
merits does not become appealable merely because the motion is couched 
in terms of qualified immunity.’’’”? Apparently there is no immediate 
appeal if a state official is accused of wrongdoing based upon no 
evidence, as long as the trial court believes there is a triable fact 
question. 


1. Interlocutory Appeals 


The states are varied in their provision for immediate review of 
immunity issues. Some states deny review, (e.g., North Dakota).’”* The 
Florida Supreme Court has been busy, albeit reluctantly, in addressing 





170. Chambers, 883 S.W.2d at 657 (quoting Post v. City of Fort Lauderdale, 7 F.3d 
1552, 1557 (11th Cir. 1993)). 

171. 115 S. Ct. 2151 (1995). 

172. 526 N.W.2d 209 (Minn. Ct. App.), aff'd, 539 N.W.2d 241 (Minn. 1995). 

173. Id. at 213. 

174. Klindtworth v. Burkett, 477 N.W.2d 176 (N.D. 1991), cited in Tucker v. Resha, 
648 So.2d 1187, 1189 (Fla. 1995). 
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demands for interlocutory appeals. In Department of Education v. 
Roe,’’> the court refused to find a legitimate reason to extend interloc- 
utory review for questions of state sovereign immunity. In Tucker v. 
Resha,”* the court addressed the question of whether a defendant 
asserting qualified immunity in a section 1983 action in state court has 
an interlocutory appeal from an order denying summary judgment. 
Florida’s appellate rules do not generally provide for appellate juris- 
diction of denials of motions for summary judgment. The Tucker court, 
however, after reviewing the policies underlying federal qualified im- 
munity law, agreed that officials asserting qualified immunity in state 
court should have an interlocutory appeal of any order denying sum- 
mary judgment. The court was silent on any extension of this analysis 
to state officials asserting state doctrines of official immunity. 


CONCLUSION 


Immunity doctrines are alive and well as defensive doctrines for 
public universities and their employees. Eleventh Amendment jurispru- 
dence is very much under close examination by the Supreme Court. 
Colleges and universities should expect the Court, in the near future, 
to give some sign regarding whether they really meant what they said 
in Seminole Tribe. In the meantime, some federal claims will be thrown 
out of federal court, and others will not be removed to federal court in 
the first place. Defendants may find they are, at the margin, litigating 
more of these claims in state court, which for many defendants is not 
an attractive alternative. 

Qualified immunity, on the other hand, is showing some initial signs 
of weakness as a defense tool. Restrictions in appellate jurisdiction for 
interlocutory review, as well as major evisceration regarding claims of 
improper animus, are the major slippages. The states are making efforts 
to strengthen their official immunity doctrines, with mixed results. 
Finally, state sovereign immunity is still a common and viable defense 
doctrine. 





175. 679 So.2d 756 (Fla. 1996). 
176. 648 So.2d 1187 (Fla. 1994). 








’ TORT ACCIDENT CASES INVOLVING 
COLLEGES AND UNIVERSITIES: A REVIEW 
OF THE 1995 JUDICIAL DECISIONS 


ROBERT D. BICKEL* 


INTRODUCTION 


Cases reported in 1995-96 show high activity in tort accident litigation 
involving colleges and universities.‘ Situations imposing liability ad- 
dress defects as to premises,? inadequate maintenance* and maintenance 
schedules,* and inadequate policy or communication of policy regarding 
the safety of premises.* Beyond premises liability, the cases address 
risks associated with activities on college premises, including the ex- 
pansion of formal and informal recreation and sport,® new horizons in 
student field experiences (including the popularity of experiences 
abroad), programs on campus that enroll or otherwise involve children 
and adolescents,” and the operation of campus housing.* On a higher 





* 


B.A., University of South Florida. J.D., with highest honors, Florida State Uni- 
versity. Professor of Law, Stetson University College of Law. 

1. The terms ‘‘college’’ and ‘‘university’’ will be used interchangably to refer to a 
college, university, community college or other postsecondary educational institution. 
Public-private distinctions are mentioned only where relevant to the outcome of the 
cases. 

2. See, e.g., Malley v. Youngstown State Univ., 658 N.E.2d 333 (Ohio Ct. Cl. 1995) 
(hole in floor of university parking garage). 

3. Delaney v. University of Houston, 835 S.W.2d 56 (Tex. 1992) (negligence of 
university in failing to repair broken dormitory entrance door facilitated criminal intrusion 
which led to assault of resident student); Williams v. Junior College Dist. of Cent. 
Southwest Mo., 906 S.W.2d 400 (Mo. Ct. App. 1995) (jury could find that university 
had constructive notice of presence of foreign substance on shop class floor, and that 
university was negligent in applying wax to shop floor, or in failure to have skid-resistant 
surface). 

4. Delaney, 835 S.W.2d at 56. 

5. Pitre v. Louisiana Tech Univ., 655 So.2d 659 (La. Ct. App. 1995) (university was 
negligent in, among other things, not communicating consistent policy regarding stu- 
dents’ makeshift sledding on hill rendered dangerous by highly unusual snowstorm), 
rev’d, 673 So.2d 585 (La.) (ultimately finding university not liable), cert. denied, 117 S. 
Ct. 509 (1996). 

6. Sicard v. University of Dayton, 660 N.E.2d 1241 (Ohio Ct. App. 1995) (jury 
question whether university employee was reckless in not acting as ‘‘spotter’’ for student 
athlete who was required to lift weights, where student was injured by falling weight). 

7. See generally Williams, 906 S.W.2d at 400. 

8. Miller v. State, 478 N.Y.S.2d 829 (1984) (university has the same duty as a 
private landlord as to maintenance of building security). 
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level, courts in a growing number of jurisdictions are suggesting that 
the university bear some responsibility to minimize the risk of inten- 
tional or reckless student behavior that causes physical or mental injury 
to other students.° 

Reputational interests remain a serious subject of tort litigation. 
Indeed defamation actions appear in significant numbers, despite the 
tendency of courts to extend public figure status to university profes- 
sors, coaches and administrators; to reaffirm concepts of privilege; and 
to protect the public’s right to know about matters of public interest 
occurring within the university community. Finally, workers’ compen- 
sation remains a necessary subject of tort litigation, with recent cases 
focusing on the exclusiveness of workers’ compensation as a remedy 
for injuries off the employer’s premises, and in situations where the 
victim of injury is both an employee and a student.’ 


I. PREMISES LIABILITY CLAIMS 


Student injury claims comprise forty-seven percent of general liability 
excess Claims, but ninety-two percent of dollars paid out in claims." 
Premises claims and assault/criminal claims account for sixty-four per- 
cent of all general liability excess claims, and twenty-five percent of 
dollars paid.’? The relatively few cases focusing on assault arise out of 


what may be essentially described as a commercial landlord-tenant 
relationship between the university and its resident students.’ 
Traditional negligence recognizes that a landowner has a duty to 
exercise reasonable care in the operation and maintenance of premises 
for the protection of business or public invitees.* The rule has been 





9. See, e.g., Furek v. University of Del., 594 A.2d 506 (Del. 1991) (university may 
be liable for injury to pledge caused by fraternity hazing if it knows or should know of 
dangerous hazing activities and fails to act). 

10. This article does not attempt a discussion of collateral subjects, including civil 
rights cases raising claims of employment discrimination or denial of access to education; 
cases arising under Section 1983 of the Civil Rights Act of 1964, as amended, 42 U.S.C. 
§ 1983 (1994); breach of contract; trespass; nuisance; liability for abnormally dangerous 
activities; products liability; medical malpractice; unemployment compensation; or dam- 
ages. 

11. Jeffrey I. Chasen, Tort Liability Alert: Lessons from Losses, 18th Annual National 
Conference on Law & Higher Education (Feb. 14, 1997). Chasen’s data (through 12/31/ 
96) shows that premises liability is the largest exposure under the typical ‘‘primary”’ 
general loss policy. Id. at 2-4. 

12. Chasen observes that, although athletic activities continue to account for 60% of 
dollars paid, the frequency and severity of assault claims on campus are increasing at 
an alarming rate. His data also reflects that 80% of dollars paid go to lawyers, suggesting 
the high cost to the college or university of deferred maintenance, inadequate campus 
security, and lack of enforcement of university policies that seek to prevent student 
injury. Id. at 3-6. 

13. See, e.g., Miller v. State, 478 N.Y.S.2d 829 (1984). 

14. The Restatement of the Law, RESTATEMENT (SECOND) OF TorTs § 332 (1977), defines 
invitees as either business or public invitees. A public invitee is a person who is invited 








1997] 1995 TORT CASES 359 


applied to the operation and maintenance of university premises with 
no suggestion that the university occupies some special status which 
requires immunity from liability in tort. Courts have indeed been willing 
to find a duty of reasonable care whenever the college is benefited by 
the presence of persons on its property. 

A seminal case is Poulin v. Colby College.*® Poulin accepted a ride 
to work with Mr. and Ms. Tulley. Poulin and Mr. Tulley worked at 
the Scott Paper Company. Ms. Tulley worked for Colby College as a 
maid.'® Because of icy road conditions, Mr. Tulley was unable to drive 
his car up an incline to the entrance of the dormitory in which Ms. 
Tulley worked. Poulin volunteered to escort Ms. Tulley up the shoulder 
of the road on foot.’” After escorting Ms. Tulley to the dormitory steps, 
Poulin attempted to return down the incline to Tulley’s car. He fell 
and slid down the hill, sustaining injuries.* The court held that Ms. 
Tulley was unquestionably an invitee of the college, which was there- 
fore obliged to provide her with premises that were reasonably safe for 
her use.*® This duty, the court held, should subsume Poulin’s interest 
in his safety while assisting Ms. Tulley. The court reasoned that, by 
his conduct, Poulin enabled one of the college’s employees to reach 
her place of employment, thereby conferring an economic benefit upon 
the college. This act, and its resulting benefit to the college, supported 


a finding that Poulin was, at the time of his injury, an implied invitee 
of the college.”° Cases decided since Poulin have consistently held that 
colleges have the same duty as would any other private or public 
landowner regarding premises maintenance and premises defect.?' 





to enter or remain on the land for a purpose for which the land is held open to the 
public. A business invitee is a person who is on the land for a purpose directly or 
indirectly connected with the business of the landowner. 

15. 402 A.2d 846 (Me. 1979). 

16. Id. at 848. 

17. Td. 

18. Id. 

19. Id. at 849. 

20. Id. at 849. 

21. See, e.g., Isaacson v. Husson College, 332 A.2d 757 (Me. 1975) (jury question 
whether college has exercised reasonable care in maintaining safe premises); Shannon v. 
Washington Univ., 575 S.W.2d 235 (Mo. Ct. App. 1978) (jury question whether university 
was negligent in maintaining walkway); Prairie View A & M Univ. v. Thomas, 684 
S.W.2d 169 (Tex. App. 1984) (failure to warn students of excavation); Mead v. Nassau 
County Community College, 483 N.Y.S.2d 953 (1985) (college has the same duty as 
would any private landowner as to removal of snow and ice from its premises); Bolkhir 
v. North Carolina State Univ., 365 S.E.2d 898 (N.C. 1988) (university liable for damages 
when its maintenance employees negligently installed a screen door in a student apart- 
ment); Baldauf v. Kent State Univ., 550 N.E.2d 517 (Ohio App. 1988) (student is a 
business invitee and is thus owed a duty of reasonable care as to premises maintenance); 
Goldman v. State, 551 N.Y.S.2d 641 (1990) (university exercised reasonable care in 
conducting program of ice and snow removal, and was therefore not liable to student 
who fell on concrete stairway); Henig v. Hofstra Univ., 533 N.Y.S.2d 479 (1990) (student’s 
assumption of risk inherent in playing intramural football does not include risk of 
negligently maintained athletic field). 
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A number of recent cases discuss the parameters of the Poulin court’s 
concept of the duty of the university as landowner. Pitre v. Louisiana 
Tech University? restates the classic description of the plaintiff’s burden 
in a negligence case, to prove: (1) that the defendant (university as 
owner and operator of premises) has a duty to observe a standard of 
care; (2) that the defendant failed to conform its conduct to that standard 
(negligence); (3) that the defendant’s substandard conduct ‘negligent 
act or omission) was a cause-in-fact of the plaintiff’s injuries; (4) that 
the defendant’s substandard conduct was a legal cause of the plaintiff’s 
injuries (that plaintiff's injuries are within the scope of defendant’s 
liability); and (5) that plaintiff suffered actual damages.” 

The Pitre case arises in an unusual setting. In January, 1988, an ice 
and snow storm moved through the university’s campus. The university 
placed on the bed of each dormitory resident a bulletin, reading in 
part: ‘‘We encourage snowmen, sledding, etc., in proper areas and 
using good judgement...’’ and ‘‘discouraging’’ sledding down the 


hills along Tech Drive into the path of cars, or being ‘‘dragged behind’’ 
moving vehicles.2* Classes were cancelled, but students remained on 
campus.?5 Many from the local area, including Pitre, were unfamiliar 
with snow, but took the opportunity to engage in makeshift sledding, 
using cardboard boxes, serving trays, toilet seats, and plastic trash can 
lids.?* Pitre, a twenty-year- old student at the university, was paralyzed 


when he and two other students rode down an eighty-five-foot hill 
while lying head-first on a trash can lid, and struck the base of a 
concrete light pole in a university parking lot.?’ 

The court of appeal held that, as landowner, the university owed its 
invitees (including Pitre) a duty to discover any unreasonable conditions 
or use of its premises, and to correct the defective condition or warn 
the invitee of its existence.2* Perhaps more important to the fact situa- 
tion, however, a majority of the five judges held that the university 
was sufficiently involved in student housing and security and the 
operation of extracurricular activities that its relationship with its stu- 
dents should encompass a duty to prevent unreasonably unsafe student 
activities, or effectively warn students of unreasonable dangers known 
to the university and not appreciated by students.”° The Pitre court was 
disturbed by the university’s encouragement of the very activity as to 
which it claimed no responsibility.°° The court observed that university 





22. 655 So.2d 659 (La. Ct. App. 1995), rev’d, 673 So.2d 585 (La)., cert. denied, 117 
S. Ct. 509 (1996). 

23. Id. at 665. 

24. Id. at 664. 


. Id. at 666. 

id. 

. Id. at 667, 669. The court noted that the university made no effort to inform the 
students of a safe area for sledding. 
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police had actually been told to prohibit sledding on the hill in 
question, and that it would not have been burdensome for the university 
to discourage sledding on the hill or warn the students of the danger 
of the activity, because of the presence of trees, light poles and concrete 
posts.*? 

At the same time, the court recognized that even inexperienced 
college students might realize the danger of the makeshift sledding 
activity, and found that Pitre and other students knew or should have 
known of the risks of lying head-first on the lids.3? Thus, the inter- 
mediate court held the conduct of both the university and Pitre con- 
tributed to his injuries. The court apportioned liability by finding Pitre 
seventy-five percent at fault for his own injuries, and awarding damages 
that were insufficient to pay even the entirety of Pitre’s lifetime medical 
expenses. *° 


A. Open and Obvious Dangers 


On appeal in Pitre, the university argued that it should not have a 
duty to correct or warn students of dangers that are open and obvious. 
The Louisiana Supreme Court recognized the duty of a university 
landowner to discover any unreasonably dangerous condition and cor- 
rect the condition or warn invitees of its existence.*> However, the 
court agreed with the university that a landowner is not liable for an 
injury resulting from a condition which should have been observed by 
an individual in the exercise of reasonable care, or which was as 
obvious to a visitor as it was to the landowner.** The court saw the 
obviousness of a potentially dangerous condition as a factor in a duty- 
risk analysis and held that if the facts of a case show that the condition 
that caused a plaintiff's injury should be obvious to all reasonably 
careful invitees, the landowner owes no duty to the plaintiff.*” 

Applying this duty-risk analysis, the court observed that the evidence 
supported the trial court’s finding that the light pole with which Pitre 





31. The most remarkable testimony was by campus police officers who observed that 
many of the students had never lived away from home and did not see danger ‘“‘like a 
grown-up does.’’ One officer observed, ‘‘We call ourselves high priced babysitters 
sometimes.’’ Id. at 667. 

32. The students had seen the poles and had actually struck a stadium fence at the 
bottom of the hill. However, the court found that the university’s ‘‘encouragement’’ of 
the activity created an “‘illusion’’ of safety, and the students would have been likely to 
follow a more prudent warning. 

33. The court found $3.8 million in damages, but awarded Pitre approximately 
$900,000, because only 25% of Pitre’s damages were found to be attributable to the 
university’s negligence. 

34. Pitre v. Louisiana Tech Univ., 673 So.2d 585, 588 (La.), cert. denied, 117 S. Ct. 
509 (1996). 

35. Id. at 590. The court held that whether a particular condition is unreasonable is 
a difficult inquiry requiring a risk-utility analysis. 

36. Id. 

37. Id. at 591. 
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collided was ‘‘readily observable’ and ‘‘clearly visible.’’** Since sled- 
ding is not inherently dangerous, the court held that the university had 
no reason to foresee the risk that caused Pitre’s injury because it had 
no reason to expect that Pitre would choose to sled, on his back, head- 
first down a hill, on a device over which he had no control.*® In the 
context of a risk-utility analysis, the court held that the light poles 
were important to the safety of pedestrians and motorists,*° and that 
the utility of sledding as a recreational activity was minimal.*’ In 
contrast, the court held, the cost of preventing injury of the type 
sustained by Pitre was unreasonable and unnecessary if students exer- 
cised reasonable care while sledding.*? The court concluded that where 
the perceived risk of the activity to students was minimal, and the cost 
of prevention unduly burdensome, the university should not be liable 
for any portion of a student’s injuries. * 

Jurisdictions do not treat this issue consistently. Some hold that the 
‘open and obvious’’ danger rule is a per se rule, and that a landowner 
should have no duty to warn even an invitee about an open and obvious 
danger.** However, the jurisdictions following this rule usually limit 
its application to those situations in which the entrant knows of and 
appreciates the danger, as where he has experience equal to or superior 





38. Id. The court noted that Pitre and his fellow riders admitted that the parking lot 
at the base of the hill was well lit. Moreover, the court observed that at least two students 
attempted to warn Pitre of the impending collision as his makeshift ‘‘sled’’ approached 
the base of the pole. Thus, the court concluded, the danger of colliding with a light pole 
should have been seen by all persons invovled in the activity. 

39. Id. at 593. 

40. Id. at 591. 

41. Id. at 593. 

42. Id. 

43. The court rejected the argument that the university assumed a duty to take further 
precautions by issuing the storm-sledding bulletin. The court quoted the bulletin at 
length and interpreted it as an adequate warning to students of the need to exercise 
reasonable care. The court also rejected the assertion that university policy required 
police to prevent sledding on the hill in question, finding instead that police were 
advised to use their discretion when they observed dangerous sledding. 

One justice dissented, reasoning that Louisiana viewed plaintiff’s implied assumption 
of the risk as a form of comparative negligence, and not a bar to recovery. Id. at 597 
(citing Socorro v. City of New Orleans, 579 So.2d 931 (La. 1991)). The dissent argued 
that barring Pitre’s claim because he was aware of the light pole and chose to negotiate 
the hill erroneously reinstates the doctrine of assumption of the risk or contributory 
negligence. More specifically, the dissent argued that Pitre’s decision to negotiate the 
hill should not be seen as subjective awareness of the danger of hitting the light pole, 
but rather as inadvertent conduct, properly described as comparative negligence. In larger 
context, the dissent generally viewed the facts of the case in accord with the view of the 
intermediate appellate court, emphasizing both the university’s encouragement of sled- 
ding despite its knowledge of the dangers, and the minimal cost of placing hay bales at 
the base of the light poles. 

44. Such a per se rule allows the landowner to seek summary judgment where there 
is no dispute that the danger that caused the injury was obvious to the invitee, thus 
avoiding the evaluation of the landowner’s conduct by a jury. 
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to that of the landowner.** It appears, in any event, that the modern 
majority rule is that a landowner is liable to an invitee on his premises 
if the landowner (1) knows, or should know of a condition that presents 
an unreasonable risk to the invitee, and (2) should expect that the 
invitee will not discover or appreciate the dangerous condition, or will 
fail to protect himself against it“° Thus, the landowner may be liable 
where he should anticipate that an invitee might be injured by a 
condition, despite its obviousness. Such situations include those in 
which the invitee’s attention is foreseeably distracted, or where the 
condition is unexpected or forgotten by the invitee. *’ 

The Wisconsin rule recognizes the duty of the landowner to exercise 
reasonable care as to invitees, and treats the issue as one of apportion- 
ment of liability under a comparative negligence principle. In other 
words, where the injured party is more negligent that the defendant 
landowner, he is deemed the legal cause of his injury. Application of 
the Wisconsin rule may have denied recovery altogether to Pitre, but 
on modified comparative negligence principles, not ‘‘no-duty’’ grounds.* 

The issue of the invitee’s awareness and appreciation of a premises 
defect is further illustrated in Malley v. Youngstown State University,” 
where a nurse, who was a part-time student at the university, slipped 
and fell in a hole in the concrete floor of a university parking garage.*° 
The court observed that university employees who regularly patroled 
and inspected the garage should have discovered the hole. Therefore, 
the court held, the university had constructive knowledge of its pres- 
ence as a danger to invitees on the premises.’ The court noted that 
the hole was in a loading area, and not in the clearly marked pedestrian 
walkway. *? However, the court defined the issue of plaintiff’s crossing 
of the loading area as one of comparative negligence reducing, but not 
barring recovery.*° 

Even the most conservative of jurisdictions will not find for the 
university as a matter of law, unless the danger in question is truly 
open and obvious. In all jurisdictions, where the defect that causes 
injury is not open and obvious, the injured party’s alleged inattention 





45. See, e.g., Stinnett v. Buchele, 598 S.W.2d 469 (Ky. Ct. App. 1980). 

46. RESTATEMENT (SECOND) OF TorTs § 343A (1977). 

47. See Ward v. K Mart Corp., 554 N.E.2d 223 (Ill. 1990). 

48. An illustrative case is Griebler v. Doughboy Recreational, Inc., 466 N.W.2d 897 
(Wis. 1991), denying recovery to a party guest who dove head-first into a pool of 
unknown depth. 

49. 658 N.E.2d 333 (Ohio Ct. Cl. 1995). 

50. Id. at 334. 

51. Id. at 335. 

52. Id. 

53. Id. The court observed that Ohio’s comparative negligence rule apportions dam- 
ages between plaintiff and defendant where the defendant’s negligence equals or exceeds 
plaintiff’s negligence. The court found the university and Malley equally negligent and 
thus rendered judgment in her favor against the university. 
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or carelessness presents a question of comparative negligence, not duty, 
and is for a jury. 

Williams v. Junior College District of Central Southwest Missouri*™ is 
illustrative. There, a high school student who was enrolled in the 
college’s auto mechanics course slipped and fell on the floor of the 
shop facility where the class was held.** Evidence was sufficient to 
show that a foreign substance, probably with a petroleum base, was 
left on the floor between classes.5* Although the instructor testified that 
he inspected the floor, the jury found his inspection to be careless and 
awarded damages to compensate the student for his injuries.°” The 
appellate court affirmed, holding that if a reasonable inspection would 
have disclosed the foreign substance on the floor, the college had 
constructive notice of the dangerous condition of the premises.** The 
court held that neither the absence of a skid-resistant surface, nor the 
presence of a foreign substance is necessarily apparent to a student 
using the shop facility. The issue is one of fact, and the student’s 
alleged inattentiveness to either or both conditions is a matter of 
comparative negligence. *° 

While the duty to exercise reasonable care creates a factual issue as 
to the liability of the university, summary judgment is appropriate 
where the undisputed facts demonstrate that the university was not 
negligent. In Banks v. Trustees of University of Pennsylvania,© the 


trial court entered summary judgment, denying recovery to a student 
who fell when she climbed and jumped over a four-foot- high wall 
while attempting to avoid a fraternity protest that blocked the univers- 





54. 906 S.W.2d 400 (Mo. Ct. App. 1995). 

55. Id. at 401. 

56. Id. at 402. The floor of the shop was concrete that had been waxed. A morning 
class had been conducted, and the evidence was undisputed that various fluids, often 
with a petroleum base, would escape from cars onto the floor. After the morning class, 
the instructor would have students clean the floor and inspect it before the afternoon 
class. The shop was closed and locked between classes. Plaintiff fell during the first 20 
minutes of the afternoon class. 

57. Id. 


58. The court also found that students had previously fallen, and that a skid-resistant 
paint could have been applied to the floor. Id. at 403. See Kimes v. Unified Sch. Dist. 
No. 480, 934 F. Supp. 1275 (D. Kan. 1996) (school did not have actual or constructive 
knowledge of dangerous condition of wet floors in school welding area; presence of 
foreign substance on floor does not raise presumption of negligence); see also Boyle v. 
Board of Supervisors of La. State Univ., 672 So.2d 254 (La. Ct. App. 1996) (university 
had constructive notice of one inch depression in sidewalk, where university’s physical 
plant director and his inspection team of ‘‘untrained students’’ had walked over the area 
several times; university admitted that it did not have an established program for checking 
sidewalks). 

59. The court affirmed a jury verdict awarding plaintiff 80% of his damages. Where 
plaintiff is actually aware of the precise condition that causes his injury and voluntarily 
assumes the risk, jurisdictions following the Missouri rule will permit a denial of damages 
under the open and obvious rule. Id. at 404-05. 

60. 666 A.2d 329 (Pa. Super. Ct. 1995). 
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ity’s main pedestrian thoroughfare.** The appellate court recognized 
that because students are invitees on university premises, the university 
owes a duty to protect them from foreseeable harm. The court noted, 
however, that the landowner was not liable for injuries caused by an 
activity or condition on the land that is ‘‘known or obvious’’ to the 
invitee, unless the landowner should anticipate the harm ‘‘. . .despite 
such knowledge or obviousness.’** The court found the student-plain- 
tiff’s actual knowledge of the danger of climbing and jumping over the 
wall to be undisputed, referring to her own deposition, in which she 
admitted that such action on her part was ‘‘hazardous.’’® In this respect, 
Banks may be distinguished from Pitre or Williams. In Banks, the court 
specifically held that nothing on the record showed the university 
should have anticipated that the danger of negotiating the wall would 
go unnoticed by the student-plaintiff** In both Pitre and Williams, 
questions of fact existed whether the student-plaintiffs noticed or ap- 
preciated the dangers that caused their injuries. * 

Such distinctions may be questioned, and it may be argued that the 
holding in Banks translates an ‘‘open and obvious’’ danger rule to a 
‘no duty’’ rule as to invitees. A reconciliation of the cases depends 
upon the acceptance of the notion that summary judgment is proper if 
the plaintiff-invitee’s ability to recognize and appreciate the risk is 
equal or superior to that of the landowner (university).” 

Some jurisdictions limit an implied assumption of risk argument to 
cases involving inherent, or primary risk. In Weller v. Colleges of the 
Senecas,®* a student was paralyzed when his bicycle struck a tree root, 
causing him to fall violently. The student had veered off a paved path 
onto a grassy path between two trees on the campus.® Defendant 
Marriott Corporation (the college’s maintenance contractor) admitted 
that students had created at least one desired pathway off the end of 
the paved path, and that students rode bikes in the area where plaintiff’s 
bike struck the tree root.”° The court held that a jury could find that, 
under these circumstances, a tree root is not necessarily an inherent 
feature of a path near trees, and that the plaintiff in this case was not 
aware of the tree root until just before the accident.”! His decision to 





61. Id. at 330-31. 

62. Id. (citing RESTATEMENT (SECOND) OF Torts §§ 341A, 343- 343A (1965)). 

63. Id. at 331 (citing RESTATEMENT (SECOND) OF TorTs § 343A (1965)) (emphasis added). 

64. Id. at 332. 

65. Id. at 333. 

66. Id. The court held that, to the contrary, given the availability of alternate routes 
to the student’s destination, the university had a right to expect plaintiff to proceed 
along another route. Id. 

67. See Stinnett v. Buchele, 598 S.W.2d 469 (K.Y. Ct. App. 1980). 

68. 635 N.Y.S.2d 990 (App. Div. 1995). 

69. Id. at 992. 

70. Id. at 993. 

71. Generally, the court held, individuals consent to risks that are known, apparent, 
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ride between the trees did not relieve the university of its duty to 
maintain safe premises, but rather was simply a factor in apportioning 
liability between him and the university.” 

The Weller case notes that many jurisdictions limit the primary 
assumption of risk doctrine to sports and entertainment cases, citing 
Turcotte v. Fell,”* a professional horse racing case. The court did, 
however, dismiss the university under the New York recreational use 
statute, § 9-103[1][a], relieving a landowner from any duty of care as 
to premises maintenance when the landowner allows its land to be 
used, without charge, by the public for bicycle riding.’”* The suit was 
reinstated as to Marriott Corporation. The inherent risk rule is illusrtated 
in Regents of the University of California v. Superior Court (Roette- 
gen),”> recognizing that the sponsor of a sports or recreational activity 
is not required to eliminate risks inherent in the activity. In Regents, 
university instructors had set anchors in rock cracks to facilitate rock 
climbing by students. The decedent student fell to his death when 
these anchors released as he descended the rock face.”* The court 
recognized that the university owed a duty to the student not to require 
him to extend himself beyond his level of expertise, and to otherwise 
supervise the activity with reasonable care.””? However, it found that a 
fall during descent, whether caused by a stumble of the climber or a 


co-climber, or the releasing of anchors properly set, is an inherent risk 
of rock climbing.”* 


B. Abatement of Status Rules 


Most jurisdictions no longer distinguish between invitees and 
licensees”® and hold that the landowner’s duty is one of due care under 





or reasonably foreseeable consequences of participation, but not to concealed or increased 
risks. Only if risks are fully comprehended by plaintiff has defendant satisfied the duty 
to make the activity as safe as it appears to be. These questions present fact issues and 
are normally therefore for the jury to decide. Id. The court’s explanation of the rule 
would suggest that summary judgment is therefore inappropriate unless the facts are 
undisputed as to the plaintiff’s recognition and appreciation of the risk. 

72. Id. at 993-94. 

73. 502 N.E.2d 964 (N.Y. 1986). 

74. N.Y. Gen. Ostic. Law § 9-103 (1)(a) (McKinney 1996). The statute reads, in part: 
‘*. . . [AJn owner, lessee or occupant of premises . . . owes no duty to keep the premises 
safe for entry or use by others for ... bicycle riding ... or to give warning of any 
hazardous condition . . . on such premises to persons entering for such purposes.”’ 

75. 48 Cal. Rptr.2d 922 (App. 1996). 

76. Id. at 923. 

77. Id. at 924-25. 

78. Id. at 923. The court held that, other than the anchor failure, no evidence was 
presented to suggest that the instructors’ decision as to the location of anchors fell below 
the sport’s norms for anchor installation. Id. at 925-26. This conclusion is another way 
of stating that the university was not negligent, since reasonable care cannot eliminate 
the risk that caused the decedent’s fall and death. Id. at 924. 

79. Licensees are generally defined as persons on the landowner’s property permis- 
sively, but not for any benefit to the landowner, e.g., social guests. See Younce v. 
Ferguson, 724 P.2d 991 (Wash. 1986). 
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the circumstances, except as to trespassers. Poulin v. Colby College® 
so held, merging the formerly distinct status assigned at common law 
to licensees and invitees.** 

Since the trespasser’s presence is contrary to the landowner’s interest 
in his property, most courts still refuse to impose a duty on the 
landowner to exercise reasonable care for the trespasser’s safety. Where 
such a ‘“‘no duty’’ rule is evident, the university should prevail by 
summary judgment in a personal injury case. An illustrative recent case 
is Pride v. Cleveland State University,** holding that the university 
owed no affirmative duty of care to a homeless man who was injured 
when he climbed over a brick wall and fell into a classroom building 
ventilation shaft®* The Ohio court noted that, at most, the university 
owed an undiscovered trespasser a warning of dangerous conditions 
actually known to the university. ** Although in this case the university 
was aware of prior thefts of small fixtures, it had no knowledge of the 
taking of the 250-pound grates covering the ventilation shaft. A 
traditional exception to the rule, applied to university cases, is that a 
duty of care might be owed to a trespasser who reasonably believes 
himself to be on a public or dedicated walkway. The Ohio court 
recognized the exception, but held that the ventilation shaft in question 
was not a part of a dedicated walkway at the university, nor on a path 
worn by pedestrian traffic. 

In sum, the historical tendency to treat those permissively on uni- 
versity premises as somehow taking the premises as they find them, 
appears to be eroding, to be replaced by a similar treatment of those 
historically called invitees or licensees. This merger of licensee and 
invitee labels extends the scope of university responsibility for premises 
maintenance. The exception then, to a duty of reasonable care as to 
premises safety, is the recreational use statute, which trades off, as a 





80. 402 A.2d 846 (Me. 1979). 

81. Compare Poulin with Rowland v. Christian, 443 P.2d 561 (Cal. 1968) (arguing 
for the abatement of status rules to determine the landowner’s duty of care). The fine 
distinctions posed by such status rules would not affect the university’s duty to provide 
safe premises for student use, since students are invitees in any regard. However, the 
collapsing of historical distinctions between so-called licensees and invitees does expand 
the scope of the university’s duty to parents and other visitors to the campus. 

82. 657 N.E.2d 878 (Ohio Ct. Cl. 1995). 

83. Id. at 880-81. The court noted that the plaintiff had twice been warned not to 
sleep on the grates of the shaft. On the second occasion, plaintiff had been issued a 
trespass warning. Id. at 879. 

84. Id. at 881. 

85. Id. The court held that the university had no knowledge of the hazard until after 
plaintiff's accident. Id. 

86. Id. at 881. Ohio appears to retain the distinction between invitees, licensees and 
trespassers. The court reasoned that, even if plaintiff were a licensee (that is, a person 
on university premises with implied permission, but without benefit to the university), 
the university’s duty would be only to warn of known hazards, and to refrain from 
willful injury to plaintiff. Id. 
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matter of public policy, the landowner’s duty of reasonable care for the 
dedication of the landowner’s premises to public recreation.®’ 


II. Duty To CONTROL OTHERS 


A. Negligent Security and Criminal Intrusion 


Assaults at private and public secondary and postsecondary campuses 
raise the issue of the scope of the duty to take affirmative action to 
protect students. In the public sector, a private cause of action is 
recognized at common law only where there is a special relationship 
between the governmental entity and a crime victim. Such a relationship 
arises when an express assurance is made by a governmental agent, 
and the victim relies on that assurance. 

The public duty doctrine is not necessarily dispositive of a public 
university’s liability for student assault. Johnson v. State of Washington® 
is illustrative, arising out of the abduction and rape of a freshman 
student near her dormitory on the campus of Washington State Uni- 
versity.*° Johnson’s claims that the university was negligent as land- 
owner were dismissed on the university’s motion for summary 
judgment.” The court of appeals agreed that the public duty doctrine 
prohibits private suits for damages based upon the assertion that a 


governmental agency has a general duty to the public at large. More- 
over, the court rejected the argument that the university is in loco 
parentis, and thus responsible for the protection of Johnson merely 
because she is a student.*? However, the court reversed the dismissal 
of Johnson’s claims as a matter of law, holding that Johnson was a 
business invitee of the university, and that the university owed her a 
duty of reasonable care as to the safety of its premises.” 





87. See Joan M. O’Brien, The Connecticut Recreational Use Statute: Should A 
Municipality be Immune from Tort Liability? 15 Pace L. Rev. 963 n.6 (1995); Stuart J. 
Ford, Wisconsin’s Recreational Use Statute: Towards Sharpening the Picture at the Edges, 
1991 Wis. L. Rev. 491, 498 n.24. Most states have recreational use statutes. See W. PAGE 
KEETON ET AL., PROSSER & KEETON ON THE LAW OF Torts § 60 (5th ed. 1984) [hereinafter 
PROSSER & KEETON]. 

88. Pride v. Cleveland State Univ., 657 N.E.2d 878 (Ohio Ct. Cl. 1995) (as when a 
victim receives assurances from a 911 agency that rescue personnel are in route to the 
crime or injury scene). Cf. Chambers-Castanes v. King County, 669 P.2d 451 (Wash. 
1983); Roy v. City of Everett, 823 P.2d 1084 (Wash. 1992); City of Little Rock v. Weber, 
767 S.W.2d 529 (Ark. 1989). 

89. 894 P.2d 1366 (Wash. 1995). 

90. Id. at 1368-69. 

91. Id. at 1367. The trial court relied on the public duty doctrine, and also held that, 
in any event, the act of the rapist was an intervening criminal act, and thus the legal 
cause of Johnson’s injuries. Id. 

92. Id. at 1369. See also Robert D. Bickel & Peter F. Lake, Reconceptualizing the 
University’s Duty to Provide a Safe Learning Environment: A Criticism of the Doctrine 
of In Loco Parentis and the Restatement (Second) of Torts, 20 J.C. & U.L. 261 (1994). 

93. 894 P.2d at 1369 (citing Peterson v. San Francisco Community College Dist., 685 
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Issues of the university’s negligence and whether the university’s 
acts or omissions were the legal cause of Johnson’s injuries were, the 
court held, jury questions where evidence showed that the university 
could reasonably have foreseen criminal assault. The court’s ruling in 
this regard applies the traditional tort rule that a criminal assault of a 
tenant is not an intervening act if it is foreseeable by the landlord.” 


B. Proximate Cause Issues 


Landlords, including universities, continue to resist liability in crim- 
inal intrusion cases by claiming that the criminal intruder should be 
seen as the legal cause of the tenant’s injuries. A court is likely to 
reject any such claim where the university’s negligent maintenance of 
common entrances increased the possibility of criminal intrusion. De- 
laney v. University of Houston®* so holds. Delaney and other female 
residents submitted numerous reports to university personnel that the 
lock on a common entrance door of their residence hall was broken. 
Repairs were delayed and Delaney was assaulted by a criminal intruder 
who gained entrance to her premises by the broken door. The court 
found that the negligent failure of university maintenance personnel to 
repair a broken lock on a landing door of Delaney’s dormitory may 


subject the university to liability, where the broken lock facilitated the 
entry of her assailant. 





P.2d 1193 (Cal. 1984); Jesik v. Maricopa County Community College Dist., 611 P.2d 547 
(Ariz. 1980); Isaacson v. Husson College, 297 A.2d 98 (Me. 1972)). See also Cutler v. 
Board of Regents of Fla., 459 So. 2d 413 (Fla. Dist. Ct. App. 1984) (university as landlord 
has a duty to provide reasonable security as to students residing in campus residence 
halls); Cf. Savannah College of Art & Design v. Roe, 409 S.E.2d 848 (Ga. 1991) (duty of 
security is based in contract, unless university landlord has reason to foresee criminal 
assault of dormitory resident); Leonardi v. Bradley Univ., 625 N.E.2d 431 (Ill. App. Ct. 
1993); Hartman v. Bethany College, 778 F. Supp. 286 (N.D. W.Va. 1991) (student is not 
an invitee of university when student visits fraternity house in early morning hours, or 
patronizes off campus pub owned and operated by university alumnus). 

94. The most famous statement of the rule is contained in Kline v. 1500 Massachusetts 
Ave. Corp., 439 F.2d 477 (D.C. Cir. 1970). The court of appeals held in Kline that the 
landlord’s control over the common premises of an apartment building, and the tenant’s 
lack of power to control those premises, gives rise to liability for a tenant’s injury by a 
criminal intruder. The rule is based upon the special character of the urban multiple 
lease building, and supports liability where the landlord knows, or should know of the 
need for security. In other words, the landlord is not the insurer of the safety of tenants 
from criminal intrusion. However, where the location of the premises, or prior criminal 
events make future criminal intrusion foreseeable, the landlord has a duty to provide 
reasonable security. The rule of Kline has been extended to colleges and universities to 
impose a duty to take reasonable precautions regarding the safety of campus housing. 
The duty is not based on a finding that the university stands in loco parentis; rather, 
duty is based upon the traditional relationship of landlord-tenant. Mullins v. Pine Manor 
College, 449 N.E.2d 331 (Mass. 1983). 

95. 835 S.W.2d 56 (Tex. 1992). 

96. Id. at 60. The court also rejected the university’s argument that plaintiff’s claim 
attempted to base private recovery on a violation of the university’s police powers, which 
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The causation issue is also evident in cases such as Nero v. Kansas 
State University,®’ where the university assigned a male student named 
Davenport to a room in a coeducational residence hall. One month 
later, Davenport was accused of raping a female resident of that hall. 
Following consultation among university administrators, Davenport was 
reassigned to an all-male residence hall and instructed not to enter the 
former hall or the university food center until further notice.*® The 
agreement was confirmed by the university’s Associate Dean of Student 
Life. 

At the close of the academic year, only one residence hall was 
available for students attending intersession and summer school classes. 
The hall was coeducational.’*' Although Davenport was awaiting trial 
on a criminal charge of sexual battery, he was assigned by the university 
to the summer session coeducational residence hall. Nero, a female 
student enrolled in transient study from the University of Oklahoma, 
was also assigned to this residence hall. She was unaware of Daven- 
port’s prior history or status as a student. Davenport sexually as- 
saulted Nero in a basement television lounge of the residence hall while 
the two were watching television. ’™ 

The Kansas Supreme Court held that, despite the abatement of in 
loco parentis doctrine, universities are actively involved in the man- 
agement of student housing, and that dangerous situations arising out 


of the ownership and operation of university housing involving student 
invitees (tenants) are within the proper contemplation of a duty of 
reasonable care. Noting that resident students pay for student housing, 
as do the tenants of private landlords, the court observed the virtual 
consensus among legal writers that a landlord has a duty to protect 
tenants from foreseeable criminal attack.*°** The Nero court observed 





were immune from suit under the public duty doctrine. The court treated the issue as 
one of defective premises (negligent maintenance), not public duty. Id. 

This is not to say that traditional tort claims acts impose a general duty of care on a 
public university landlord. Indeed tort claims acts do not, in themselves, impose new 
causes of action. Rather, a waiver of tort immunity, by statute, simply allows for civil 
reparation for operational negligence of a public university landlord by placing it in the 
same position as a private landlord that fails to properly maintain its premises so as to 
make them reasonably safe for the tenant’s use. 

97. 861 P.2d 768 (Kan. 1993). 

98. Id. at 771. 

99. Id. The university had no formal policy, practice or procedure for removing a 
student accused of sexual assault from campus housing. 

100. Id. 

101. Id. at 772. 

102. Id. 

103. Id. 

104. See, e.g., Michael J. Bazyler, The Duty to Provide Adequate Protection: Land- 
owners’ Liability for Failure to Protect Patrons from Criminal Attack, 21 Ariz. L. REV. 
727, 745 (1979); Olin Browder, The Taming of a Duty - The Tort Liability of Landlords, 
32 Der. L.J. 497 (1983); Peter S. Selvin, Landlord Tort Liability for Criminal Attacks on 
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that clearly Kansas State University was a landlord as to both Nero and 
Davenport, and that it furnished housing to students for pay, in com- 
petition with other private landlords.‘ The court recognized that the 
decision whether to construct campus housing might indeed be a 
discretionary decision of a public university. However, once the uni- 
versity decides to operate rental units, it has the same duty as any 
other landlord to exercise reasonable care to protect its tenants.‘ In 
the instant case, when Davenport enrolled for the intersession, the 
university had the option of refusing to rent space to him.” Instead 
the university assigned him to a coeducational residence hall with the 
plaintiff, who was from a different state and presumably did not know 
that a rape charge was pending against Davenport.’ Beyond being 
neutral in its effect, the university’s affirmative act in assigning Dav- 
enport to Nero’s dormitory arguably may have given Nero a false sense 
of security and facilitated the attack.’ 


C. Relationship as Precondition to Duty to Control 


It may be said that in Nero the university affirmatively placed the 
plaintiff at risk. In the alternative, the university’s landlord-tenant 
relationship with Nero supports the imposition of a duty of care in the 
operation of student housing. In contrast, where liability is said to be 


based upon nonfeasance, courts remain hesitant to impose an affirmative 
duty of reasonable care requiring the university to control the actions 
of a third party. In Ramsammy v. City of New York,'"° a security guard 
employed by Yeshiva University encountered an individual named 
Almonte sleeping in his car within a pedestrian mall on a city street 
near the campus of the university. The guard allegedly woke Almonte 





Tenants: Developments Since Kline, 9 REAL EsTaTE L.J. 311 (1981); Joel E. Smith, J.D., 
Annotation, Liability of University, College, or Other School for Failure to Protect Student 
from Crime, 1 A.L.R. 4TH 1099 (1980) (discussing university’s liability for failure to 
protect a student from crime); Gary D. Spivey, Annotation, Landlord’s Obligation to 
Protect Tenant Against Criminal Activities of Third Persons, 43 A.L.R. 3p 331 (1973). 

105. 861 P.2d 768, 779 (Kan. 1993). 

106. Id. at 780, 782. The university exercised its option to build, maintain, and operate 
housing units. Once that discretionary decision was made, the university had a legal 
duty to use reasonable care under the circumstances in protecting occupants of co-ed 
housing units from foreseeable criminal conduct in common areas. 

107. Id. at 780. 

108. Id. 

109. Id. The Nero court rejected the university’s assertion that its decision to assign 
Davenport to Nero’s dormitory was itself a discretionary governmental decision, immune 
from liability in tort. The court noted the university’s own admission that the decision 
was a ‘‘purely administrative move’’ taken each year to consolidate all summer school 
students into one dormitory. In such circumstances, the duty to warn Nero of the risk 
presented by Davenport’s presence (or the duty to deny Davenport housing on campus 
for the summer) is subject to evaluation according to a standard of reasonable care. 

110. 628 N.Y.S.2d 693 (App. Div.), appeal denied in part and dismissed in part, 663 
N.E.2d 916 (N.Y. 1995). 
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and directed him to drive away, knowing him to be intoxicated.™ 
Almonte struck plaintiff in a crosswalk near the pedestrian mall, causing 
her serious permanent injuries. The court held that the university 
had no general duty to control the conduct of third persons so as to 
keep them from harming others, even where the university could in 
fact exert such control. Noting that such duties exist only between 
persons of some legal relationship, the court found no such relationship 
between the university’s security guard and either the plaintiff pedes- 
trian, or the driver of the illegally parked car. The court’s finding was 
premised on conclusions that the security guard had no authority to 
detain or arrest Almonte, and that the events in question had occurred 
on a city street, rather than the premises of the university.’ 


D. Peer Assault or Reckless Conduct 


The preceeding observations are especially relevant in student peer 
assault cases. In Pi Kappa Phi Fraternity v. Baker,*** the Supreme Court 
of Alabama considered the question whether a local fraternity chapter 
is vicariously liable when one of its members assaults a party guest in 
a dispute over the fraternity’s alcohol policy. The court appeared to 
recognize that a fraternity has a duty, under its own policies, to exercise 
reasonable care to prevent drinking of alcohol by underage persons,’ 
but reversed a jury verdict awarding $600,000 in damages to the plaintiff 
because of the prejudicial admission into evidence of the fraternity’s 
risk management manual describing its insurance coverage. '"® 

Carol ‘‘WW’’ v. Stala‘’” raises issues that are the subject of still 
infrequent, but rapidly increasing claims identified with peer sexual 
assault and university liability for the wrongful acts of volunteers.*® 
The plaintiff, the mother of two male children, sued the president of 
the student association of the State University of New York at Binghamton 
and a volunteer student organization known as ‘‘Big Buddy,’’:”® claim- 
ing that her children had been sexually assaulted by a student partic- 
ipating in the ‘‘Big Buddy’’ program. Specifically, plaintiff alleged that 





111. Id. at 694. 

112. Id. 

113. Id. at 694. The court approved the trial court’s denial of summary judgment in 
favor of the university on the alternate finding that the university may have been negligent 
in its design and maintenance of the pedestrian mall. Id. at 695. 

114. 661 So.2d 745 (Ala. 1995). 

115. Id. at 746 (citing the lower court’s decision in Baker v. Pi Kappa Phi Fraternity, 
628 So.2d 423 (Ala. 1993), reversing summary judgment for the fraternity on charges of 
assault, negligence and wantonness by the plaintiff guest). 

116. The court noted the general rule in Alabama that it is reversible error to allow 
testimony that a defendant is insured or indemnified by an insurance company. 661 
So.2d at 748. 

117. 627 N.Y.S.2d 136 (1995). 

118. See Chasen, supra note 11. 

119. 627 N.Y.S.2d at 137. 
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while the student volunteer was involved with other children partici- 
pating in the program, he lured plaintiff’s children from their apartment 
and subjected them to sexual contact.?2° 

Agreeing with plaintiff that the defendants had a duty to exercise 
reasonable care for the safety of the children actually enrolled in the 
program and assigned to the student volunteer in question, the court 
refused to extend that duty to other children who might conceivably 
come in contact with the student volunteer. The case raises disturbing 
notions of duty, as contrasted with legal causation, by suggesting that, 
as a matter of law, plaintiff's children were not within the range of 
risk reasonably to be contemplated by the university defendants when 
they allowed student volunteers to accompany children enrolled in the 
“Big Buddy’’ program to their homes.’2! The real question in such 
cases is the scope of duty, and whether the victims of assault are 
foreseeable by those who design and operate programs which bring 
college student volunteers into contact with children on or off cam- 
pus. 122 


E. Duty to Supervise Required Student Activities 


Despite the adult status of students, university employees may have 
a duty to supervise required academic or related activities that pose 
risk of physical injury. In Sicard v. University of Dayton,'?* a scholar- 
ship basketball player was required by the university to lift weights to 
enhance his performance as a player. He was injured when a bar 
containing 365 pounds of weights fell on him as he attempted an 
exercise known as a bench press. 124 

The court of appeals held that students assume the ordinary or 
inherent risks of recreational activities, including weightlifting, but that 
they do not assume the risk of ‘‘reckless or intentional’’ conduct by 
university employees which compromises their safety. Finding evidence 
that a university employee had agreed to act as a ‘‘spotter’’ for Sicard, 





120. Id. 

121. The court cites the famous, but arguably dated opinion of Judge Cardozo in 
Palsgraf v. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928), regarding foreseeability of 
risk to a particular plaintiff as a condition precedent to the imposition of duty, rather 
than as an issue of proximate or legal cause. The distinction is important because the 
issue of duty is normally one of law for the court to decide, whereas the issues of the 
cause in fact and legal cause of plaintiff’s injuries are questions of fact for a jury to 
determine. The court also cited Eiseman v. New York, 511 N.E.2d 1128 (N.Y. 1987), 
holding that a university was not liable for an assault of one of its students by a convicted 
felon assigned to shared living quarters, in the absence of actual or constructive knowledge 
by the university that the assailant was a danger to himself or others. The Eiseman case 
was arguably decided on the issues of negligence and causation, not duty. 

122. Cf. Dismuke v. Quaynor and Grambling State Univ., 637 So.2d 555 (La. Ct. App.), 
writ denied, 639 So.2d 1164 (1994). 

123. 660 N.E.2d 1241 (Ohio Ct. App. 1995). 

124. Id. at 1243. 
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the court held that the employee’s intentional or reckless failure to 
perform this function could support holding the university accountable 
for the student’s bodily injuries75 The court’s ruling states the tradi- 
tional rule in sport and recreational scenarios, requiring a finding of 
reckless disregard of student safety, rather than ordinary negligence 
which might support liability in a classroom situation. '!* 

The rule in classroom situations was reaffirmed in Delbridge v. 
Maricopa County Community College District (‘‘MCCCD’’).1?” Citing 
state court rulings in New York, Tennessee and California, the Delbridge 
court held that a community college instructor has a duty to exercise 
reasonable care to provide a safe in-class environment.’** The case 
preserts an interesting look at the rule, in light of MCCCD’s assertion 
that the course was conducted on premises owned by ‘‘Salt River 
Project’ (‘‘SRP’’) for the exclusive benefit of SRP employees. MCCCD 
argued that the ‘‘in- house’’ nature of the course, which was taught by 
an SRP employee with adjunct status at MCCCD, supported an allega- 





125. Id. at 1243-44. The court observed that taking part in a game manifests a 
willingness to submit to bodily contact that is permitted by the rules or customs of the 
game, but does not manifest consent to contact that is prohibited by rules or customs 
designed to protect the participant’s physical safety (as contrasted with the playing of 
the game as a test of skill). Since weightlifting is not a contact sport, the participant 
assumes the risk of the stress and strain inherent in lifting weights, but not injuries from 
falling weights if the university agrees to supervise the participant’s routine. 

The court held that, if a university employee agreed to act as a ‘‘spotter’’ when he 
knew or should have known of the risk of injury to the participant, his failure to observe 
the participant could be found to constitute a reckless disregard of the participant’s 
safety. The issue is one of fact, precluding summary judgment for the university. 

126. See also Cantwell v. University of Mass., 551 F.2d 879 (1st Cir. 1977) (whether 
university assistant coach had led student gymnast to believe that he would act as spotter 
is a question of fact for the jury); Cf. Overall v. Kadella, 361 N.W.2d 352 (Mich. Ct. 
App. 1984) (participation in contact sport manifests consent only to those bodily contacts 
that are permitted by the rules of the game; deliberate and unprovoked striking of one 
player by another is not subsumed by doctrine of assumption of risk and is actionable); 
Nabozny v. Barnhill, 334 N.E.2d 258 (Ill. Ct. App. 1975) (soccer goalkeeper does not 
assume the risk of deliberate, reckless or willful disregard of his safety by another player); 
Knight v. Jewett, 11 Cal. Rptr.2d 2 (1992). As noted, however, even in sport or recreational 
situations, an instructor has a duty not to actively take the student to a level of risk 
beyond the student’s ability. The determination of duty in the student/instructor cases 
is made not on the basis of labels given to the participants, but instead on the facts 
surrounding their level of experience to one another in the activity. Regents of Univ. of 
Cal. v. Superior Court of Alameda County, 48 Cal. Rptr.2d 922, 925 (App. 1996). 

127. 893 P.2d 55 (Ariz. Ct. App. 1995). 

128. Id. at 59. Cf. Brigham Young Univ. v. Lillywhite, 118 F.2d 836 (10th Cir.) 
(university liable for student’s injury in chemistry lab), cert. denied, 314 U.S. 638, 62 
S. Ct. 73 (1941); LaVoie v. New York, 458 N.Y.S.2d 277 (1982); DeMauro v. Tusculum 
College, 603 S.W.2d 115 (Tenn. 1980) (university liable for student’s injury in physical 
education class); Amon v. New York, 414 N.Y.S.2d 68 (1979) (university liable for 
student’s injury during use of table saw in scenery class); Grover v. San Mateo Junior 
College Dist., 303 P.2d 602 (Cal. Ct. App. 1956) (student injured in aeronautics course); 
Yarborough v. City Univ. of N.Y., 520 N.Y.S.2d 518 (Ct. Cl. 1987). 
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tion that the college had no duty regarding student safety.12° The court 
rejected MCCCD’s argument, holding that MCCCD’s participation in the 
design and approval of the course for credit, its acceptance of tuition, 
and its authority to terminate the employment of adjunct teachers, were 


sufficient to impose a duty of reasonable care regarding instruction and 
supervision of students. 1° 


If]. Vicarious LIABILITY OF THE UNIVERSITY FOR NEGLIGENT INJURY OF 
STUDENTS BY AN EMPLOYEE 


In auto accident cases, premises liability cases, and other cases of 
student injury caused by employee negligence, liability of the university 
for personal injury is usually imposed because of the permissive use 
of a university vehicle, or the negligence of an employee who is acting 
within the scope of his employment at the time of the negligent act. 
However, the issue of the university’s vicarious liability under tort law 
(rather than under 42 U.S.C. §1983,’* or Title IX***) for student injury 
caused by a prohibited act requires a more difficult analysis. Among 
the recent cases, Emoakemeh v. Southern University’ is instructive. 

In Emoakemeh, the court held the university vicariously liable for 
injuries suffered by a student who was shot by a resident assistant 
employed by the university. The shooting occurred during an altercation 
between the resident assistant and another resident over violation of 
dorm rules.’** The court applied the traditional tort rule rather than 





129. Plaintiff, an enrolled student and SRP employee, was paralyzed when he fell 
while attempting a free climb of a utility pole at the direction of the instructor. 

130. Id. at 59. The court observed that notions of in loco parentis or control were 
irrelevant to the imposition of duty to provide a safe instructional environment. The 
court also rejected the college’s attempt to avoid duty on the ground that the course was 
taught on the employer’s premises, observing that the location of the course was not 
dispositive of the duty to conduct the course safely (It is noted in this regard that the 
branch of MCCCD conducting this course had no campus, but rather conducted all 
courses in facilities owned by third party entities, such as shopping malls, office and 
industrial buildings, and high schools.). Id. at 56. 

131. Claims against public universities, alleging personal injury caused by the negli- 
gence of employees are usually subject to a statutory notice requirement which may 
preclude private suit if timely notice is not filed. See Wesela v. University of Tex. Med. 
Branch at Galveston, 899 S.W.2d 292 (Tex. App. 1995) (dismissing malpractice suit filed 
by patient almost two years following surgery, where statute required formal notice to 
state within 180 days of incident on which claim of malpractice is based. The court held 
that postoperative notes indicating patient’s complaint of numbness and corneal abrasion 
did not constitute actual notice to state that negligence had occurred). 

132. 42 U.S.C. § 1983 (1994). See, e.g., Hiefner v. University of Tenn., 914 F. Supp. 
1513 (E.D. Tenn. 1995). 

133. 20 U.S.C. § 1681 (1994). See, e.g., Davis v. Monroe County Bd. of Educ., 74 
F.3d 1186 (11th Cir.), vacated, 91 F.3d 1418 (11th Cir. 1996); Murray v. New York 
Univ., 57 F.3d 243 (2d Cir. 1995); Linson v. Trustees of the Univ. of Pa., 1996 U.S. 
Dist. LEXIS 12243 (E.D. Pa. 1996); cf. Rowinsky v. Bryan Indep. Sch. Dist., 80 F.3d 
1006 (5th Cir.), cert. denied, 117 S. Ct. 165 (1996). 

134. 654 So.2d 474 (La. Ct. App. 1995). 

135. Id. at 476. 





376 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


any special rule confined to education environments. An employer is 
responsible for the negligent acts of its employees, the court held, when 
the conduct is so closely connected in time, place and causation to the 
employment duties of the employee that it constitutes a risk of harm 
attributable to the employer’s enterprise.*° The employer is thus not 
responsible when the employee’s conduct is motivated by purely per- 
sonal considerations entirely extraneous to the employer’s interests.%” 

Southern argued that the resident assistant’s duties included only 
reporting of infractions, and not confrontation with students violating 
rules. Moreover, it argued that the possession or use of a gun by an 
employee was prohibited. The court responded that the focus of vicar- 
ious liability is not upon the act itself, but the context of the act. Thus, 
where the altercation occurs within the context of the employee’s 
general duties, the fact that the act is contrary to university policy is 
not sufficient to relieve the university of responsibility.'* 

The ruling is in accord with mainstream notions of imputed fault. 
Vicarious liability is based upon the relationship between employer and 
employee, not the primary negligence of the employer. Thus, even 
where the employee’s conduct is in violation of employer rules, the 
employer may be liable because the activities of the employee at the 
time of the negligent act or omission are within the scope of his 
employment. ‘9 





136. Id. 

137. Id. at 477. 

138. Id. The ruling goes only to the issue of vicarious liability, where negligence of 
the employee and causation are proven. Compare Hall v. Board of Supervisors of Southern 
Univ., 405 So.2d 1125 (La. Ct. App. 1981) (university was not liable for the intentional 
shooting of a student in a dormitory lobby, where the shooting was sudden and not 
reasonably foreseeable). 

139. The employer may therefore be liable for employee negligence in situations 
involving the employee’s performance of activities that are partly business related and 
partly personal, such as smoking in his hotel room while filling out expense reports on 
a business trip. 

In Carol ‘‘WW”’ v. Stala, 627 N.Y.S.2d 136 (Sup. Ct. 1995), the intermediate appellate 
court refused to impose liability upon a university organization that operated a ‘‘Big 
Buddy’’ program matching college students with agencies and individuals needing 
volunteer assistance, when a student in the program sexually assaulted plaintiff’s son. 
The court relied exclusively upon Palsgraf v. Long Island R.R. Co., 162 N.E.2d 99 (N.Y. 
1928), a case that enjoys contemporary distinction because of its historical significance, 
rather than the validity of its reasoning. Palsgraf suggests that the remoteness of the 
relationship between a victim’s injury and the negligence of the defendant is relevant to 
the determination of duty. Palsgraf was decided when the rule of causation was a direct 
cause rule. Modern notions of foreseeability, as applied to causation, suggest that the 
majority’s rationale in Palsgraf is flawed in refusing to recognize the duty of the railroad 
to the plaintiff, who was clearly a business invitee. Nonetheless, Palsgraf has often been 
cited for the proposition that ‘‘unforeseeable plaintiffs’? do not generally recover in 
negligence cases. In Carol ‘‘WW,”’ the dispositive fact seems to be that plaintiff's son 


was not a participant in the Big Buddy program, but rather a neighbor of a participating 
child. 
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A. Field Experiences 


As field trips and field experiences become routine throughout the 
curriculum, colleges and universities must be cautious not to place 
undifferentiated reliance upon the few early cases that suggest a no- 
duty rule as to the safety of student participants. Cases such as Beach 
v. University of Utah**° suggest, for example, that the student-college 
relationship is not per se sufficient to impose a duty on a professor to 
control the conduct of a student who consumes alcohol while riding 
in a van on a field trip with the professor and other students.'** 
However, while rejecting duty based on notions of in loco parentis or 
custody, the Beach case seems to imply that it would impose a duty if 
the professor had knowledge that the student/plaintiff was a danger to 
herself or others because of her intoxication.4? Other cases suggest a 
limited duty on the part of the university to exercise reasonable care 
in the planning of a field trip or experience, including selection, 
inspection and maintenance of equipment, and instruction of students 
regarding safety measures. Mintz v. State’** is illustrative, where the 
court held that a university was not liable for the deaths of students 
on a canoe trip, as the deaths were caused by a sudden, unforeseeable 
and severe storm, and not by any negligent act of the university. The 
court noted the university’s establishment of standards regarding stu- 
dent participation, including a protocol for pairing of students in canoes 
based on experience, use of weather forecasting devices, and the like. 
Such decisions clearly recognize a duty of reasonable care in the 
planning and conduct of university field experiences. Liability is not, 
however, absolute, but is imposed only where the university is in fact 
negligent in the planning or conduct of the activity. The cases suggest 
the advisability of protocols and the careful planning of field activities, 
including the briefing of participants through consent-to-participate 
documents or information packets. ** 


B. Educational Malpractice: Tort vs. Contract Rights of Students 


State courts continue to summarily reject a tort cause of action for 
educational malpractice, viewing such a theory as dependent upon in 
loco parentis concepts and violative of the principle that courts should 
not substitute their judgment for that of university officers in matters 





140. 726 P.2d 413 (Utah 1986). 

141. The professor apparently knew his biology students were drinking in the van and 
that the plaintiff had consumed too much alcohol on a prior trip. Id. at 414-15. 

142. The plaintiff wandered away from the other students and the professor and fell 
into a rock crevice, suffering paralysis. The court found that when observed by the 
professor, she showed no visible signs of intoxication. Id. at 415. 

143. 362 N.Y.S.2d 619 (1975). 

144. See Linda Sharp, Expanding Liability of the University for Student Injury: Field 
Trips, K-12 Students in Academic and Sport Camps, and Supervising Underage Students, 
17th Annual National Conference on Law & Higher Education (1996). 
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of academic policy. In Sirohi v. Lee,*** the intermediate appellate court 
reaffirmed this statement and, without explanation suggested that this 
discretion in matters of academic policy supported the collateral notion 
that the college had no legal duty to shield a student from the dangerous 
activity of another student. The case, involving Columbia University, 
appears to attach undue significance to the result in Eiseman v. State 
of New York.'** 


IV. DEFAMATION AND INFLICTION OF EMOTIONAL DISTRESS 


Defamation remains an often filed cause of action, though cases rarely 
succeed. Plaintiffs tend to underestimate the extent to which the law 
protects the communication of legitimate professional concerns and the 
public’s right to know of matters of legitimate public interest. Tenure 
and prototion cases are illustrative of the first policy of defamation law. 
In El Deeb v. University of Minnesota,’*’ the plaintiff“* sought pro- 
motion to full professor of dentistry. Although he was granted pro- 
motion by the university’s promotion and tenure committee, his 
department chair opposed the promotion and wrote the Dean of the 
College of Dentistry questioning the validity of El] Deeb’s curriculum 
vitae.” On the department chair’s recommendation, investigations were 
made of certain representations made by El Deeb about his research, 
and it was ultimately concluded that the chair had a basis in fact for 
his concern about those representations. Finding, however, that El 
Deeb’s representations were indicative of poor judgment, but not fraud, 
the investigating committees ultimately recommended that no sanction 
be imposed. **° 

El] Deeb sued, alleging defamation. On appeal, the trial court’s sum- 
mary judgment in favor of the university was affirmed on the ground 
that the department chair’s statements of concern about El Deeb were 
not defamatory unless false and motivated by malice. Under Minnesota 





145. 634 N.Y.S.2d 119 (1995), appeal denied in part and dismissed in part, 670 
N.E.2d 219 (N.Y. 1996). 

146. 511 N.E.2d 1128 (N.Y. App. Div. 1987). Eiseman held that a state university was 
not negligent in enrolling a former prisoner and assigning him to housing also occupied 
by a female student whom he killed, when the university did not know of the former 
prisoner’s history of assault and attempted suicide. The court noted that the university 
did inform the female student that the former prisoner was a convicted felon, thus 
suggesting that the university fulfilled any duty to warn. Moreover, the court’s ruling is 
less than explicit regarding the university’s potential liability had it known of the 
prisoner’s history of assault and suicide attempts. See Nero v. Kansas State Univ., 861 
P.2d 768 (Kan. 1993). 

147. 60 F.3d 423 (8th Cir. 1995). 

148. The plaintiff was a tenured associate professor in the school of dentistry at the 
University of Minnesota. Id. at 425. 

149. Id. 

150. Id. at 426. The questionable act consisted of El Deeb’s allegedly redundant 
publication of his research data so as to give the impression that he had conducted 
multiple studies. 
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law, malice is defined as ‘‘actual ill will, or a design to carelessly and 
wantonly injure [a] plaintiff. . . .[It] may be proved by extrinsic evidence 
of personal ill feeling. . the character of the language used, the mode 
and expression of publication, [or other abuses] of privilege.’’**' The 
appellate court observed that where there was a basis in fact for the 
chair’s concern that El Deeb had inaccurately designated his academic 
degree, and had represented research data in a manner that was un- 
acceptable to most professional journals, there was, a fortiori, an ab- 
sence of malice. 

Charges of plagiarism frequently lead to legal claims of defamation, 
but again with overtones of concern for process and therefore privilege 
in the absence of malice. Abdelsayed v. Narumanchi"** is illustrative. 
The defendant, a professor in the accounting department at Southern 
Connecticut State University, wrote a memorandum to his academic 
department claiming that plaintiff, a colleague, had plagiarized the 
defendant’s idea for a course.*%* Upon investigation, the charge was 
determined to be unfounded, and plaintiff demanded retraction. When 
defendant refused, plaintiff sued, alleging defamation. 

Observing that a public university professor is a public figure under 
libel law, the court held that defendant would be liable for defamation 
only if his statements were made with actual malice, that is with 
knowledge of falsity or reckless disregard of whether the statement was 
false.*5> At trial, defendant admitted that he had learned of the course 
from another person, and that he had never himself proposed the idea 
for the course. Further, defendant admitted ‘‘ill-will’’ between himself 
and plaintiff, thus allowing the jury to characterize his refusal to retract 
his allegation of plagiarism as reckless.*** The court held that plaintiff 
was entitled to presumed damages, characterizing an allegation of 
academic plagiarism as one likely to injure the reputation of plaintiff 
as both an accountant and a professor.'*” 





151. Id. at 427. 

152. Id. The court also rejected El Deeb’s claim that another colleague was denigrating 
El Deeb’s surgical skills and encouraging clinic staff to divert patients away from El 
Deeb and to himself. The court again applied a malice standard and held that the 
disparity in patient load was attributable to referrals from other physicians and dentists. 

153. 668 A.2d 378 (Conn. App. Ct. 1995), cert. denied, 117 S. Ct. 180 (1996). 

154. Id. at 379. Plaintiff’s memorandum read, in part: ‘‘I remember having read .. . 
of a copy-cat proposal to introduce a course on financial statement analysis. .. . [The] 
gentleman that made this proposal did not have the honesty to point out that the course 
proposal originated from me. Under other circumstances this would have been considered 
as nothing short of plagiarism.’’ Id. at 380. 

155. Id. (citing New York Times Co. v. Sullivan, 376 U.S. 254, 279-80, 84 S. Ct. 710, 
726 (1964)). In an action against a media defendant, plaintiff must prove falsity as a part 
of his prima facie case and must make such proof by clear and convincing evidence. See 
Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 773, 106 S. Ct. 1558, 1562 (1986). 

156. 668 A.2d at 381. 

157. Id. at 382. 
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A contrary outcome in Davis v. Borskey'® illustrates the parameters 
of the malice standard. In an affadavit taken pursuant to the state’s 
investigation of bid manipulation, the director of the student union at 
Nicholls State University made statements that a university purchasing 
agent had allowed a vendor to modify a bid during a telephone con- 
versation to which he was a party.’** Despite an investigation by the 
state’s Inspector General finding probable violations of state bidding 
regulations and a supporting police report, the District Attorney’s Office 
declined to prosecute. 

The purchasing agent, Davis, sued Borskey, the director of the student 
union, and the state, alleging defamation. The court of appeals and the 
state supreme court overturned the trial court’s award of damages to 
the plaintiff, holding that an affadavit given in response to a government 
investigation of wrongdoing by a public official is privileged, unless 
made with knowledge of falsity or reckless disregard of its truth. The 
court held that Borskey’s affadavit did not state that Davis was guilty 
of criminal conduct, but only that he had allowed one vendor to modify 
his bid during a telephone conversation. The affadavit left open the 
possibility that other vendors were subsequently contacted regarding 
changes in the specifications for the job in question.*® Beyond Borskey’s 
affadavit, the Inspector General relied upon altered bid forms and 


statements by other vendors and plaintiff in concluding that probable 
cause existed to charge plaintiff with bid rigging. This evidence was 
sufficient, the court held, to demonstrate the absence of malice and 
thus defeat a claim of defamation. 


A. The Meaning of Defamation 


A communication is defamatory only if it tends to injure a person in 
his trade or profession, or community standing.’** When the allegedly 
defamatory words are spoken, but not published in writing, the cause 
of action is for slander and requires proof of actual damages unless the 
words are slanderous per se under common law or statute. Slander is 
generally actionable, absent proof of actual damages, only where one 
is falsly accused of a crime, conduct affecting him in his business or 





158. 660 So.2d 17 (La. 1995). 

159. Id. at 20. 

160. Id. at 22-23. 

161. Washington v. Smith, 893 F. Supp. 60, 62 (D.D.C. 1995), aff’d, 80 F.3d 555 
(D.C. Cir. 1996); see Bauer v. Murphy, 530 N.W.2d 1, 3 (Wis. Ct. App. 1995) (citing 
RESTATEMENT (SECOND) OF Torts § 559 (1977): A communication is defamatory ‘‘if it tends 
[to] harm the reputation of another [so] as to lower him in the estimation of the 
community, or to deter third persons from associating or dealing with him’’). The first 
factual inquiry, therefore, in a defamation case is whether the words spoken or written 
are reasonably capable of a defamatory meaning, and whether the defamatory meaning 
attributed to the remarks by the plaintiff is a natural and proper meaning. 530 N.W.2d 
at 3. 
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profession, serious sexual misconduct, or as having a ‘‘loathsome dis- 
ease.’’162 

In Bauer v. Murphy,'® the court applied this definition to comments 
made by Murphy, a basketball coach, during a team meeting that Bauer, 
who was one of her players, was a ‘“‘disgrace’’ to the team.’ The 
statement was made after Bauer had reacted angrily to Murphy’s ob- 
servation that Bauer was maintaining an inappropriate relationship with 
a male assistant coach. The court held that such a statement was not 
slanderous per se, and that the plaintiff failed to show that she had 
suffered actual damages as a result of the statements.’ The court held 
that it was not reasonable to construe the coach’s remark as implying 
improper sexual conduct by Bauer, merely because it was made in the 
context of a meeting held to discuss her relationship with the assistant 
coach. 1% 


B. Opinion 


In Washington v. Smith, a federal trial court granted summary 
judgment to the president of a women’s basketball news service in a 
suit alleging that she defamed the coach of the University of Kansas’ 
women’s basketball team by stating in a published sports column that 


the team was ‘‘loaded with talent’’ but that the coach ‘‘usually finds a 
way to screw things up.’’*®* The court held that, while First Amendment 
guarantees of free speech do not immunize opinion if the opinion 
subsumes false fact, statements made about matters of public interest 
are protected if the declarant is expressing a subjective view, interpre- 





162. See PROSSER & KEETON, supra note 87, § 112. See also, e.g., Fta. STAT. ch. 836.04, 
836.06 (1995) (addressing unchastity and defaming a financial institution). 

163. 530 N.W.2d 1 (Wis. Ct. App. 1995). 

164. Id. at 3. 

165. Id. at 4-5. 

166. Id. at 6. The court noted that if others at the meeting, including the women’s 
athletic director or teammates, had made false statements alleging sexual misconduct by 
Bauer, she was free to proceed against those individuals. However, any such remarks 
would not be imputed to the coach, whose own remark did not imply sexual misconduct 
by Bauer. 

Citing Bander v. Metropolitan Life Ins. Co., 47 N.E.2d 595 (Mass. 1943), the court 
held that the word ‘‘disgrace’’ is a term of ‘‘general disparagement’ in any context, not 
particularly harmful to a person’s business or profession, nor implying ‘‘unchastity.’’ 
The court then made reference to a fairly significant list of similar words that have been 
held to be generally disparaging, but not slanderous, in the absence of proof of actual 
damages. Id. at 600-01. See, e.g., Meyer v. Ledford, 316 S.E.2d 804 (Ga. Ct. App. 1984) 
(statement that a woman employee had been ‘‘hugging up’’ with a male employee); 
Moriarty v. Lippe, 294 A.2d 326, 329-36 (Conn. 1972) (‘‘stupid son-of-a-bitch’’); Stepien 
v. Franklin, 528 N.E.2d 1324 (Ohio Ct. App. 1988) (description of sports figure as 
‘“‘scum,”’ ‘‘an obscenity’ and ‘‘a pathological liar’). The word ‘‘disgrace’’ is simply 
vague and ambiguous, and therefore not slanderous per se. 

167. 893 F. Supp. 60 (D.D.C. 1995), aff'd, 80 F.3d 555 (D.C. Cir. 1996). 

168. Id. at 61. 
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tation, theory, conjecture or hyperbole, rather than claiming to state or 
imply objectively verifiable fact. *™ 

The rule does not protect defamatory statements merely because they 
are qualified by the phrase ‘‘in my opinion’’ if the speaker implies 
knowledge of undisclosed fact. However, to prove defamation, plaintiff 
must show that no reasonable person could find that the statement’s 
characterization was a supportable interpretation of the underlying 
factual material.1”° 


C. Response to Media Inquiry About Matters of Legitimate Public 
Interest 


Not infrequently, the university must balance considerations of pri- 
vacy of personnel records against the university community’s need to 
be informed about abuses of university rules or policies. In Gallo v. 
Princeton University,’”: the university received anonymous allegations 
of employee theft and improper use of university property. Following 
an investigation, the university suspended Gallo, its manager of plumb- 
ing and heating, with pay.'”? Ultimately he and two other supervisors 
resigned, causing rumors within the university community. Anticipat- 
ing media inquiry, the university published in its weekly faculty and 
staff bulletin a statement that its investigation of improper use of 
university resources had resulted in evidence that university equipment 
and personnel were used for personal gain. The statement indicated 
that three university administrators had resigned.’”?? Two independent 
university newspapers identified the administrators and published their 
names, linking them to the investigation and improper use of university 
property and personnel. Although the university declined to comment 
on any specific allegation against the named administrators, Gallo sued, 
claiming defamation and violation of privilege as to the communication 
of personnel matters. 1” 





169. Id. at 62 (citing Milkovich v. Lorain Journal Co., 497 U.S. 1, 17-21, 110 S. Ct. 
2695, 2704-07 (1990)). 

170. Id. (citing Moldea v. New York Times, 15 F.3d 1137 (D.C. Cir.), modified, 22 
F.3d 310, 316 (D.C. Cir. 1994)). The Washington court held that sports columnists 
frequently offer intemperate criticism of coaches’ strategy or ‘‘play-calling,’’ and readers 
know this and take such comments with ‘‘a grain of salt.’”’ Id. at 64. Cf. Johnson v. 
Savannah College of Art & Design, Inc., 460 S.E.2d 308 (Ga. Ct. App. 1995) (holding 
that the transfer of plaintiff professor from a position in the school’s video department 
to an ancillary video production unit, with no reduction in pay, did not constitute the 
intentional infliction of emotional distress). The Johnson court stated that a claim of 
intentional infliction of emotional distress must allege intentional or reckless conduct on 
the part of a defendant that is outrageous by community standards. Here plaintiff was 
discharged only after he refused to accept transfer to a reasonable alternative position 
and refused to perform his newly assigned duties. 

171. 656 A.2d 1267 (N.J. Super. Ct. App. Div.), cert. denied, 663 A.2d 1359 (N.J. 
1995). 

172. Id. at 1269. 

173d. 

174. Id. at 1270-71. 
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The trial court granted summary judgment in favor of the university, 
finding that the university’s statements were, in fact, true. The appellate 
court affirmed, emphasizing that, even if the university’s statements 
contained inaccuracies, the public interest presents a vital policy con- 
cern that persons should be permitted to communicate without fear of 
defamation.’”> The court explained that, although administrative privi- 
lege is qualified and not absolute,’”® universities should be able to 
communicate with employees, contributers and others regarding alleged 
employee wrongdoing, and that the only effective means of such com- 
munication may be through media outlets intended to reach students, 
university employees, alumni and other interested parties.” 


V. FRAUD AND TORTIOUS INTERFERENCE WITH BUSINESS RELATIONS 


Fraud claims and claims of tortious interference with business rela- 
tions comprise only a few of the many appellate decisions for the 
reporting period of this article.1”* Though few in number, the cases are 
worth mentioning. Storch v. Syracuse University’ is most interesting 
because it raises questions regarding the consequences of academic 
opinion. The plaintiff enrolled his minor daughter, who was autistic 
and could not speak, in a school practicing a technique known as 
‘facilitated communication.’’*® An aide employed by the school re- 
ported to school authorities that, through the process of ‘‘facilitated 
communication,’’ the daughter claimed to have been sexually assaulted 
by her father.*** The school, in turn, reported the ‘‘accusation’’ to the 
New York State Central Register of Child Abuse. Subsequently, county 
social services authorities petitioned the family court, charging plaintiff 
with child abuse. '*? The petitioning authorities contacted a professor at 





175. Id. at 1272. 

176. Id. at 1273. See, e.g., Slater v. Marshall, 895 F. Supp. 93 (E.D. Pa. 1995) (holding 
that student’s claim that professor was stalking her was not absolutely privileged under 
judicial privilege doctrine, unless made in the regular course of judicial proceedings and 
pertinent to the relief sought. Statements made prior to judicial proceedings are absolutely 
privileged only if made in the regular course of preparing for such proceedings. Thus, 
a communication by a student to a part-time faculty member that another faculty member 
is stalking the student is subject to only a qualified privilege.). 

177. Gallo, 656 A.2d at 1273. The court relied on Merlo v. United Way of Am., 43 
F.3d 96 (4th Cir. 1994), favoring a qualified privilege for a national news release by the 
United Way reporting on allegations of financial mismanagement by its chief financial 
officer, including use of United Way funds for personal reasons. The Merlo court held 
that United Way’s millions of donors had a legitimate interest in the subject of the report. 

In the instant case, Princeton withheld comments until rumors required response, and 
even then refused to identify the persons who resigned until reporters for the independent 
media secured this information from other sources. Gallo, 656 A.2d at 1275. 

178. The author purposefully omits a discussion of cases involving rights in intellectual 
property, including claims of infringement or conversion. 

179. 629 N.Y.S.2d 958 (Sup. Ct. 1995), aff'd, 650 N.Y.2d 1016 (App. Div. 1996). 

180. Id. at 960. 

181. Id. 

182. Id. 
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the university to secure an expert opinion about the technique known 
as ‘‘facilitated communication.”’ ?* 

When the charge against plaintiff was dismissed, he sued the county 
social services authorities and the university in state court, alleging 
fraud, malicious prosecution and malpractice. Plaintiff claimed that 
the university knew or should have known that the technique of 
‘facilitated communication’’ was a hoax and could lead to false charges 
such as the one allegedly made by his daughter.*** Defendants denied 
concealing the limitations of the technique in question and introduced 
articles by the defendant professor, noting that practitioners of the 
technique often found themselves inadvertently cuing the nonspeaking 
person. Defendant also noted that its professor simply cooperated with 
local authorities who requested his opinion and did not participate in 
the family court proceedings against plaintiff.*° In any event, the court 
held, an action for fraud requires proof of knowingly false representation 
of fact with intent to deceive.'*” The court observed that the defendant 
professor’s advocacy of a controversial and largely untested theory or 
technique, accompanied by his stated recognition of its limitations, is 
a statement of opinion that cannot be the subject of an action for fraud 
or misrepresentation.’** 

More difficult questions are presented when allegations are made by 
a third party that a university employee is unfit for his position. In 


Phillips v. MacDougald,*® plaintiff's employment as a professor of 
criminal justice was terminated following allegations by defendant that 
plaintiff had fraudulently obtained his position by intentional nondis- 
closure of prior criminal convictions. When defendant subsequently 





183. The technique, of which defendant professor is a leading advocate, encourages a 
person such as plaintiff’s daughter to ‘‘spell out’? messages by pointing to appropriate 
letters of the alphabet on a keyboard or other communication device with the physical 
assistance of the ‘‘facilitator.’’ Id. 

184. Plaintiff actually filed his original lawsuit in federal court. The court found that 
the claims were of ‘‘questionable merit’’ and were based upon state law. So finding, the 
court granted the university’s motion to dismiss plaintiff’s complaint for lack of subject 
matter jurisdiction. Id. at 960-61. 

185. Plaintiff also alleged that the university knew or should have known that anyone 
practicing ‘‘facilitated communication’’ would be engaged in the unauthorized and 


improper practice of speech/language pathology, in violation of New York education law. 
Id. at 961. 


186. Id. at 962. 

187. Id. at 963. 

188. The court also rejected plaintiff’s claim of educational malpractice, holding that 
the use of the technique in question did not constitute the practice of speech or language 
pathology. Id. 

189. 464 S.E.2d 390 (Ga. Ct. App. 1995). 

190. Plaintiff had been employed by a county commission to review a criminal 
rehabilitation program operated by defendant. He criticized the program and questioned 
defendant’s integrity. Defendant sued for defamation, and, in the course of discovery, 
obtained information of plaintiff's prior criminal record. Defendant communicated this 
information to the Secretary and General Counsel to the Georgia Board of Regents, 
plaintiff’s employer. Id. at 393. 
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filed a formal legal action questioning plaintiff’s fitness for employment, 
plaintiff sued defendant for tortious interference with his contract of 
employment.’*! The court held that a claim of tortious interference with 
contract rights requires proof that defendant’s actions were both inten- 
tional and nonprivileged.* Generally, whether a third person has 
wrongfully caused an employee to suffer the loss of his employment is 
a question of fact.’%* Although the court observed that plaintiff’s em- 
ployer did consider defendant’s allegations in the process leading to 
plaintiff’s dismissal, it held that, on remand, any statements made by 
defendant in official court documents or proceedings regarding plain- 
tiff’s fitness for office were privileged against a claim of tortious 
interference.’ 

Another Georgia case, Savannah College of Art & Design v. School 
of Visual Arts of Savannah, Inc.,’*° raises claims of conspiracy and 
tortious interference by defendant corporation with business relations 
between the plaintiff college and its students, faculty, staff, accrediting 
agencies and banks. In a brief opinion containing no detailed factual 
analysis, the appellate court reversed the trial court’s summary judg- 
ment for defendants, holding that if a college can show that another 
business organization participated in a plan to wrongfully destroy the 
college, it may maintain an action, notwithstanding that the alleged 
plan predated defendant’s involvement.’ 





191. Id. 


192. See Massey v. Houston Baptist Univ., 902 S.W.2d 81 (Tex. App. 1995), holding 
that the university president, as an agent of the board of trustees, is privileged as a 
matter of law to take action with regard to a faculty member’s contract under law 
governing tortious interference with contract or business relations. One is privileged to 
interfere with the contract rights of another if he acts in the bona fide exercise of his 
authority and has an equal or superior right in the subject matter of the contract vis a 
vis the plaintiff employee. Thus, a university faculty member employed at will, on a 
month-to-month basis, has no claim of tortious interference against a university president 
who terminated plaintiff, despite plaintiff’s allegations that a former president had 
promised him lifetime employment. 

Cf. Caldwell v. Linker, 901 F. Supp. 1010 (M.D.N.C. 1995) (community college 
instructor was not falsely imprisoned when she was briefly detained in superior’s office 
after refusing to return her keys to the college’s administration building following her 
termination). 

193. Phillips, 464 S.E.2d at 393-94. 

194. The court of appeals remanded for jury determination the question whether 
defendant’s initial letter to the Secretary of the Board of Regents was appropriate. The 
court also noted that the filing of a lawsuit alleging a public employee’s unfitness for 
office is, in itself, insufficient to support a claim of wrongful interference with contract 
rights. Id. at 395 (citing Ga. Consr., art. I, § I, par. XII (governing a citizen’s right of 
access to the courts of the State)). The court held that if such a lawsuit is meritless and 
motivated by personal animous, the proper and exclusive remedy is a claim of malicious 
prosecution, not tortious interference with contract. 

195. 464 S.E.2d 895 (Ga. Ct. App. 1995). 

196. Id. at 896-97. The court noted that, in Georgia, the conspiracy itself would not 
be the basis for the action, but rather for the imputation of liability to the defendants. 
The action for damages is based on an act which is itself tortious, or an act which is 
lawful in itself, but carried out in a manner that is wrongful. 
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VI. Workers’ COMPENSATION 


The most significant issue in employee personal injury claims is 
whether workers’ compensation is the exclusive form of civil reparation 
for harm done, thus precluding a private suit for damages. The dis- 
positive inquiry in most cases is whether the employee’s injury occurred 
on the job, or within the scope of employment. One aspect of the 
general rule is that the employee is not considered to be within the 
scope of employment while going to or from work. The rule was 
recently interpreted in Johnson v. Farmer.’*” Johnson was employed by 
Des Moines Area Community College as an adjunct instructor of nursing 
and testing evaluator.’ Johnson was injured in an automobile accident 
while a passenger in a college vehicle boing operated by her supervisor. 
At the time of the accident, Johnson and her supervisor were traveling 
from one of defendant’s area campuses to another campus to conduct 
testing evaluations.’ Following the accident, Johnson accepted work- 
ers’ compensation benefits offered by the college without requesting or 
receiving an explanation of her right to bring a third party action 
against either her supervisor or the college2°° Subsequently she and 
her husband brought a private action for damages for her personal 
injuries and loss of consortium. 2 

In affirming the dismissal of plaintiff’s private action, the state su- 
preme court recognized that the ‘‘going and coming’’ rule does provide 
that an employee is normally not entitled to compensation for injuries 
occurring off the employer’s premises on the way to and from work. 
However, when the employee is being driven by her supervisor to an 
alternate worksite, in a college vehicle, she is considered within the 
scope of employment because of the college’s control over the situa- 
tion.” In such a situation, Iowa statutes provide that workers’ com- 
pensation is the exclusive remedy for plaintiff’s injuries, barring her 
private suit for damages against the college? 

The exclusivity of workers’ compensation as a remedy for work- 
related personal injury of a university employee is subject to debate 
when the employee is also a student. Torres v. State of Montana? 





197. 537 N.W.2d 770 (Iowa 1995). 

198. Id. at 771. 

199. Id. 

200. Id. at 772. 

201. A loss of consortium claim seeks recovery of damages for the loss of conjugal 
fellowship of husband and wife, and the right of each to the company, affection and aid 
of the other. See BLack’s Law Dictionary 309 (6th ed. 1990). 

202. Id. at 772-73. The court cited 1 ARTHUR LARSON, WORKMEN’S COMPENSATION LAW § 
17.00, at 4-209 (1995), for the proposition that, when an injury occurs while a worker 
is being transported to an intended place of employment in a vehicle owned by the 
employer, the employer’s control over that situation makes the vehicle an extension of 
the workplace. The court held that this is particularly so when a supervisor of the 
employee is directing the route and operating the vehicle. Id. at 772. 

203. Id. at 773. 

204. 902 P.2d 999 (Mont. 1995). 
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raises the issue whether workers’ compensation may be the exclusive 
remedy for a student-employee when there is doubt as to the cause of 
injury. Torres was both a doctoral candidate in chemistry and graduate 
assistant at Montana State University. During the period of her em- 
ployment and matriculation, she was apparently exposed to toxic subst- 
ances that caused organic brain damage.”" She filed a claim for workers’ 
compensation benefits, alleging in an affadavit that she was injured in 
the course and scope of her employment.” Following negotiations, the 
state approved a disputed liability setthement under Montana’s Occu- 
pational Disease Act, and Torres was paid $47,500 in benefits.?°” 

Subsequently, Torres filed suit in state court, alleging that her injuries 
also arose from exposure to chemicals during the fifty-to-sixty hours 
per week that she spent in laboratories as a student.? A divided state 
supreme court affirmed the dismissal of Torres’ suit, holding that in 
pursuing her claim for workers’ compensation, she chose not to pursue 
a theory of dual causation of her injuries.2°° By arguing that her injuries 
were work-related and accepting workers’ compensation benefits, the 
court held, Torres was foreclosed from asserting that her injuries arose 
outside the scope of her employment.?*° 


CONCLUSION 


Conclusions are difficult in a survey article that subsumes a subject 
as broad as tort law. Some closing observations will be attempted, with 
the caveat that no uniform rules or trends can be identified. The most 
important lesson to be learned from the survey of the majority of cases 





205. Id. at 1000-01. 

206. Id. 

207. The state’s Occupational Disease Act and Workers’ Compensation Act are separate 
statutory provisions. However, each provides exclusive remedies for work-related injury, 
except in cases of intentional or malicious acts or omissions by the employer or a 
coworker. 

208. Id. at 1002. 

209. Id. 

210. The majority recognized that Torres could, in theory, have asserted a dual 
causation in her workers’ compensation claim, raising the issue of the apportionment of 
damages between workers’ compensation and a separate third party action. The court 
held that she did not raise the issue of dual causation until she had accepted the 
settlement under the Occupational Disease Act. By accepting the benefits of the workers’ 
compensation law, the employee is foreclosed from later asserting that her injuries did 
not arise in the course of her employment. Id. at 1003 (citing 2A ARTHUR LARSON, 
WORKMEN’S COMPENSATION Law § 65.12 (1995)). 

The dissenting members of the court observed that both the university and Torres had 
dual identities, and that Torres should have been given the opportunity to show that her 
injuries were caused, in part, from her prolonged exposures to toxic substances as a 
student. The fact that she pursued her claim for workers’ compensation as an employee 
should not foreclose her, the dissenters argued, from asserting a separate claim against 
the university as her educational institution for injuries sustained while acting as a 
student, as opposed to her exposure while on the job. Id. 
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is that injury claims pursued by students and third parties because of 
premises defect, or negligence of the university as landlord, continue 
to increase. The Chasen data and the rationale of the reported cases 
suggest that colleges and universities should devote larger measures of 
education, training and resources to premises maintenance and campus 
security. Deferred maintenance, ineffective communication, lack of pro- 
tocols and poor judgment are the real basis for most court decisions 
imposing liability for negligence. Increasingly, courts are seeing stu- 
dents as invitees and tenants, and the university as landowner and 
landlord. These perspectives permit the application of traditional tort 
liability concepts to subject the university’s conduct to scrutiny, ac- 
cording to a benchmark of reasonable care. In sum, it would appear 
wiser for the university to be proactive in matters of premises safety 
and security, rather than to seek favored status or governmental im- 
munity. 

Defamation actions continue to comprise a significant portion of the 
tort landscape, despite the general lack of success of defamation suits, 
especially against media defendants. Courts will, for the most part, 
protect the public’s right to know about matters of legitimate public 
interest occurring within the university community and appear willing 
to subject most claims of defamation to the malice standard discussed 
in the reported cases. Process remains equally the subject of protection, 
by way of qualified privilege of communication that is within the scope 
of the responsibility of educational institutions and their officers and 
agents, assuming the legitimate interest of the communicating and/or 
receiving parties. Exceptional cases exist, however, reminding univer- 
sity administrators and faculty that there is no absolute immunity for 
professional statements about students and colleagues. There must be 
regard for truth, or reasonable factual basis for opinion, and the avoid- 
ance of extraneous comment falsely alleging immorality, dishonesty, or 
professional incapacity. 

Related to the interest in reputation is the interest in privacy and 
freedom from mental or emotional injury. Cases raising claims of 
infliction of emotional distress, fraud, misrepresentation, and tortious 
interference with business relations demonstrate the frustration of those 
who perceive that they have been the victim of unprofessional or mean- 
spirited treatment by superiors or colleagues. The reality of the caselaw 
is that, while universities and colleges usually act within legal para- 
meters, they might wish to examine the origins of perceptions. It is 
important that the university community, perhaps more than any other 
corporate environment, demonstrate a genuine concern for value-based 
professionalism. Recent nationally reported employment discrimination 
case settlements demonstrate that rules and policies cannot in them- 
selves insure civility among employees or students. We must, as pro- 
fessor Gary Pavela™ suggests, instill professionalism based upon mutual 





211. Director of Judicial Affairs and Professor, University of Maryland at College Park. 
See, e.g., 7 SYNTHESIS 529-33 (1996). 
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personal regard and a philosophy of civility in the workplace and 
among students. 

In the final analysis, tort claims are of course inevitable. This inev- 
itability should not, however, discourage proactive approaches to risk 
management, including the allocation of funds and personnel to uni- 
versity departments responsible for the safety of the campus environ- 
ment, and to education and training that prevents personal injury. 





DISCIPLINARY AND ACADEMIC DECISIONS 
PERTAINING TO STUDENTS: A REVIEW OF 
THE 1995 JUDICIAL DECISIONS 


GARY PAVELA* 


INTRODUCTION 


Both public and private institutions of higher education are required 
to provide some due process to students accused of disciplinary offen- 
ses. Public institutions are bound by constitutional due process re- 
quirements; private institutions by express or implied contracts of fair 
dealing. 

Little has changed in the realm of constitutional due process in 
student disciplinary cases since two classic decisions: Dixon State 
Board of Education v. Alabama’ and Goss v. Lopez.‘ In Dixon, a state 
college sought to expel a group of African-American students for en- 
gaging in a ‘“‘sit-in’’ at an off-campus lunch grill. The court held that 
due process requires notice and some opportunity for hearing before 
students at a tax-supported college are expelled for misconduct.’ While 
a ‘‘full-dress Judicial hearing, with a right to cross-examine witnesses’’® 
is not required, a student subject to expulsion 





* Editor, SYNTHESIS: LAW AND POLicy IN HIGHER EDUCATION and Synfax Weekly Report; 
Director of Judicial Programs, University of Maryland at College Park. 

1. This includes off-campus as well as on-campus incidents. ‘‘An educational insti- 
tution’s authority to discipline its students does not necessarily stop at the physical 
boundaries of the institution’s premises. The institution has the prerogative to decide 
that certain types of off-campus conduct are detrimental to the institution and to discipline 
a student who engages in that conduct.’’ Ray v. Wilmington College, 667 N.E.2d 39, 41 
(Ohio Ct. App. 1995). 

2. Carr v. St. John’s Univ., 231 N.Y.S.2d 410, 413, aff’d, 187 N.E.2d 18 (N.Y. 1962); 
see also Keles v. Yale Univ., 889 F. Supp. 729 (S.D.N.Y. 1995), aff'd, 101 F.3d 108 (2d 
Cir. 1996). ‘‘Keles claim[ed] that defendants breached an implicit ‘educational agreement’ 
.... Since this claim relates to an educational institution, the Court must consider the 
purported contract claim in light of the policies and customs of the particular institution, 
as well as the oral and written expressions of the parties which must establish a meeting 
of the minds regarding the material elements of the alleged contract.’’ Id. at 733 (citations 
omitted). 

3. 294 F.2d 150 (5th Cir. 1961). 

4. 419 U.S. 565, 95 S. Ct. 729 (1975). 

5. Dixon, 294 F.2d at 151. 

6. Id. at 159. 
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should be given the names of the witnesses against him’ and an 
oral or written report on the facts to which each witness testifies. 
He should also be given the opportunity to present to the Board, 
or at least to an administrative official of the college, his own 
defense against the charges and to produce either oral testimony 
or written affidavits of witnesses in his own behalf.® 


In Goss, the Supreme Court held that a public school student subject 
to a short suspension (ten days or less), or, presumably, other compar- 
atively minor penalties, is entitled to ‘‘oral or written notice of the 
charges against him and, if he denies them, an explanation of the 
evidence the authorities have and an opportunity to present his side of 
the story.’’® Even ‘‘truncated trial type procedures’’ are not required,*® 
unless the student is accused of an offense that may result in ‘‘[l]jonger 
suspensions or expulsions.’ 

Somehow, in the turmoil of the 1960s and 1970s, college adminis- 
trators acquiesced to substantially greater due process requirements, 
usually demanded by internal constituencies. The result was trial-type 
hearings, direct cross-examination of witnesses, active participation by 
counsel, and provision for multiple appeals, even in cases not entailing 
possible suspension or expulsion.’* In recent years, students and ad- 
ministrators have challenged these convoluted systems, partly out of 
frustration with the extraordinary delays involved, and because many 
believe excessive formalism can create a hostile climate likely to pro- 
duce harsher penalties. 

One frequent component of the most recent disciplinary codes — like 
the code at Rutgers University — is a ‘‘disciplinary conference’’ pro- 
cedure, based on the Supreme Court’s holding in Goss. While ‘‘disci- 
plinary conference’’ procedures vary across the country, most provide 
for non-adversarial ‘‘discussions’’ between accused students and deci- 
sionmakers in minor cases (i.e., not involving suspension or expulsion). 
Active participation by attorneys is not allowed, although an attorney 
may be present to advise his or her client if criminal charges are 
contemplated. Documentary evidence and written statements can be 





7. Attorneys representing accused students occasionally cite this language as au- 
thority for some kind of pre-hearing discovery procedure. In proper context, however, 
the language seems to suggest that students are entitled to know the information after 
the witnesses have appeared. 

8. 294 F.2d at 159. 

9. Goss, 419 U.S. at 581, 95 S. Ct. at 740. 

10. Id. at 583, 95 S. Ct. at 740. 

11. Id. at 584, 95 S. Ct. at 741. 

12. See Gary Pavela, Limiting the Pursuit of Perfect Justice on Campus, 6 J.C. & U.L. 
137 (1980). 

13. These observations flow from my participation in code revision processes at the 
University of Maryland, George Washington University, Penn. State University, Rutgers 
University, the University of Illinois, Southern Methodist University, Stanford University, 
Occidental College, and the University of Pennsylvania, among others. 
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relied upon by the decisionmaker, as long as accused students are given 
access to them in advance and allowed to respond to them at the 
conference. Formal appeals are usually not allowed.“ 

There is no indication courts will be obstacles to the on-going 
reduction of proceduralism in college disciplinary proceedings.** Nor 
is there any evidence that even the modest due process requirements 
applicable in disciplinary cases are being applied to genuinely ‘‘aca- 
demic’’ evaluations of student performance, including performance in 
clinical settings and internships. Several lessons are apparent from the 
recent case law, however, and will be discussed in turn: 


1. College administrators should be careful to follow their own 
substantive and procedural rules, unless parties freely, intelli- 
gently, and knowingly grant an exception. 

2. Disciplinary determinations should not be imposed in the 
guise of academic judgments. 

3. Academic dishonesty should be treated as a disciplinary of- 
fense. 

4. Standards and procedures should be devised to monitor and 
evaluate internships and other kinds of clinical training. Consid- 
eration should be given to assessing performance in clinical set- 
tings early in each student’s academic program. 

5. The simple application of a ‘“‘Golden Rule’’ test may help 
avoid litigation. 


I. COLLEGES SHOULD FOLLOW THEIR OwN RULES 


The imposition of rigid disciplinary penalties sometimes concerns 
judges, especially judges frustrated with mandatory sentencing schemes 
in criminal cases. Given the authority of holdings like Dixon and Goss, 
one of the few remaining ways to reverse a college disciplinary case is 
to search for a violation of the institution’s regulations. A good example 
is Smith v. Denton.’ 

In Smith, a public university sought to suspend a student accused 
of violating the campus firearms policy, which called for a mandatory 
penalty of suspension for ‘‘not less than three years unless a waiver of 
the suspension is granted by [the college] President. . . .’’”7 A university 





14. See generally The Value of ‘‘Investigatory’’ Procedures, 42 SyNFAX WKLY. REP. 
540 (1996). 

15. The same is true for determinations of academic performance. ‘‘Judicial review 
of the determinations of educational institutions regarding the academic performance of 
their students is limited to the questions of whether the challenged determination was 
arbitrary and capricious . . . .’’ Benson v. Trustees of Columbia Univ., 626 N.Y.S.2d 495, 
496 (App. Div. 1995), appeal denied, 664 N.E.2d 896 (N.Y. 1996). 

16. 895 S.W.2d 550 (Ark. 1995). 

17. Id. at 552. 
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hearing panel had determined that the accused student was ‘‘not guilty’’ 
of the charge, since she was simply an occupant of a car in which a 
weapon was found. The college president rejected the hearing panel’s 
recommendation and imposed the standard three-year suspension.® 

One has a sense the lower and appellate court judges reviewing this 
case sympathized with the accused student. The ultimate grounds for 
reversal, stated by the Arkansas Supreme Court, were comparatively 
minor violations of the university’s ‘‘Standards of Student Conduct’’ 
policy: hearing notice was sent to the accused student’s permanent 
address rather than her residence hall room; the notice was sent two 
days prior to the hearing, rather than three; and the Vice-President for 
Student Affairs violated the ‘‘spirit’’ of the rules by assuming ‘‘often 
conflicting capacities,’’*® and then ‘‘step[ing] aside’’ from the case—- 
an act for which there was ‘‘no provision’ in the university handbook.”° 
These are lapses other courts in different circumstances might have 
regarded as harmless errors. In Smith, however, they led to a ringing 
judicial pronouncement: 


In the present case, [the university] failed to adhere to its own 
expressly enunciated standards for ensuring procedural due proc- 
ess. The procedures provided by the university were not structur- 
ally flawed; in terms of actual compliance, however, the letter 
and spirit of procedural due process were violated. To protect due 
process, the courts, in matters pertaining to a governmental entity’s 
observance and implementation of self-prescribed procedures, must 
be particularly vigilant and must hold such entities to a strict 
adherence to both the letter and the spirit of their own rules and 
regulations.”' 


There were several cases comparable to Smith in 1995, including 
Held v. State University of New York College at Fredonia,?? Gruen v. 
Chase*® and Barnes v. University of Oklahoma.* All highlight the 





18. Id. at 553. 

19. Id. at 555. It is not clear if this was a dispositive issue for the court. Generally, 
a strict ‘‘separation of functions’’ in administrative or investigatory proceedings isn’t 
required. See Clayton v. Trustees of Princeton Univ., 608 F. Supp. 413, 425 (D.N.J. 1985) 
(combination of ‘‘prosecutorial and judicial functions’’ does not necessarily preclude ‘‘a 
fair and impartial fact-finding process’’). 

20. Smith, 895 S.W.2d at 555. 

21. Id. at 554-55. 

22. 630 N.Y.S.2d 196 (Sup. Ct. 1995) (student accused of off-campus offense received 
inadequate notice and was improperly suspended by the university without a hearing in 
violation of the institution’s published procedural standards). 

23. 626 N.Y.S.2d 261 (App. Div. 1995) (university employee appeared as co-com- 
plainant/advocate, presenting the complaint and questioning witnesses, contrary to pro- 
vision in student conduct code). 

24. 891 P.2d 614 (Okla. Ct. App. 1995). Barnes appealed his expulsion from dentistry 
school because of a due process violation. The court remanded to the agency to comply 
with the requirement of ‘‘a final agency order to include separately stated findings of 
fact and conclusions of law,”’ Id. at 616, and then affirmed the expulsion. 
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importance of designing simple, equitable rules and following them. 

Even when an educational institution does follow its own procedural 
rules, students may still pursue litigation. Few are likely to prevail, 
however. For example, in Sherman v. State?° Sherman, a physician, 
was granted summary judgment when he appealed his termination from 
the University of Washington residency program. On appeal, the trial 
court’s order granting summary judgment was reversed. The Supreme 
Court of Washington held that Sherman’s procedural due process rights 
had not been violated: ‘‘So long as the party is given adequate notice 
and an opportunity to be heard and any alleged procedural irregularities 
do not undermine the fundamental fairness of the proceedings, this 
court will not disturb the administrative decision.’’® 


II. DIsciPLINE SHOULD Not BE DisGuisED As AN ACADEMIC JUDGMENT 


Academic dismissals require minimal ‘‘due process’’ (i.e., notice that 
the student is in jeopardy, and a ‘‘careful and deliberate’’ decision).?’ 
Not surprisingly, college administrators wishing to avoid protracted 
disciplinary proceedings may be tempted to try to transform disciplinary 
cases into matters of ‘‘academic’’ judgment. That can be a dangerous 
tactic, as demonstrated in Siblerud v. Colorado State Board of Agri- 
culture.?* Plaintiff Robert Siblerud was struggling to complete a graduate 
degree in physiology at Colorado State University (‘‘CSU’’). He was 
not enrolled at the time of the events in question, but was trying to 
assemble a dissertation committee. The head of the physiology depart- 
ment was angered when Siblerud submitted a paper to a journal 
containing a footnote that read, ‘‘Based on [the author’s] Ph.D. disser- 
tation in process ... at Colorado State University.’’® The department 
head warned Siblerud ‘‘not [to] represent yourself as a student of the 
Department of Physiology. . . .’*° After learning of a second submission 
with a comparable footnote, the department head ‘‘summarily dis- 
missed’’ Siblerud from the graduate program. ** 

Siblerud was allowed to appeal his dismissal through the graduate 
school’s grievance process, which included review by a faculty/student 
committee. The committee split two-to-two, but Siblerud’s dismissal 
was ultimately affirmed by the CSU Provost and Academic Vice Pres- 





25. 905 P.2d 355 (Wash. 1995), modified, 1996 Wash. LEXIS 8 (Wash. 1996). 

26. Id. at 368. 

27. Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 85, 98 S. Ct. 
948, 952 (1978) (medical student dismissed for clinical incompetence was not entitled 
to formal hearing). See also Kellon v. Cleveland Marshall College of Law, 657 N.E.2d 
835 (Ohio Ct. App. 1995) (expelled law student entitled to litigate federal due process 
claims in state trial court). 

28. 896 F. Supp. 1506 (D. Colo. 1995). 

29. Id. at 1509. 

30. Id. 

31. Id. 
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ident. Internal memoranda were generated during and after the review 
which later proved embarrassing to the defendants, particularly a mem- 
orandum from the dean of the graduate school, expressing concern 
about language appearing in the original letter of dismissal sent to 
Siblerud: 


I think this case should have been handled entirely as one of 
academic performance... . It is unfortunate that one of the prin- 
cipals in the case felt it necessary to reject my advice... . It is 
difficult to know how to respond, since my preference had always 
been for the ‘‘lack of satisfactory academic progress’ argument, 
one which as you point out has been congenial to the courts. 

I can easily justify all of what has happened on the basis of the 
‘‘satisfactory progress’’ argument and I can write that down. But 
the letter of dismissal specifically invokes the ‘‘raw authority”’ 
argument. How can we back off of it at this point? My best attempt 
is a diffuse reply to Siblerud as attached.*? 


Siblerud contended in his subsequent lawsuit that his dismissal was 
disciplinary, not academic, and that CSU did not provide him with 
‘‘any disciplinary process or appeal hearing,’’ as required by the Four- 
teenth Amendment and CSU’s own rules.** CSU responded, in part, 


that the decision to dismiss Siblerud was ‘‘academic’”’ in nature, because 
‘‘{t]he ability to comply with reasonable requirements regarding the 
submission for publication of manuscripts is a valid component of the 
characteristics of a research scientist.’’* 

Although Siblerud’s complaint was eventually dismissed by the court 
because it was time-barred, the judge deciding the case took the unusual 
step of ‘‘comment{[ing] extensively on the merits of the parties’ claims’’ 
in order ‘‘to stave off similar controversies before they find their way 
into court.’*> Basically, this was a judge with a message: 


Weighing the arguments of each side, I find Siblerud’s more 
persuasive. There are four factors leading me to this conclusion. 
First, CSU’s contemporaneously kept internal memoranda suggest 
its arguments here are afterthoughts based on recent Supreme 
Court opinions deferring to a university’s academic evaluations in 
dismissing its students. Second, CSU poorly interpreted and mis- 
quoted case law to support its arguments. Third, CSU’s proposition 
that [the department chair] evaluated Siblerud’s ability as a re- 
search scientist lacks credibility considering the dismissal occurred 
within 24 hours after [the chair] learned of the second [journal] 





. Id. at 1513 (emphasis added). 
. Id. at 1512. 
. Id. at 1514. 
. Id. at 1508. 
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submission. ... Finally, a stronger argument favoring Siblerud 
arises from the same cases cited by CSU. In Horowitz, for example, 
Chief Justice Rehnquist stated: 

Academic evaluations of a student, in contrast to disciplinary 
determinations, bear little resemblance to the judicial and admin- 
istrative factfinding proceedings to which we have traditionally 
attached a full-hearing requirement.... The requirement of a 
hearing, where the student could present his side of the factual 
issue, could under such circumstances ‘‘provide a meaningful 
hedge against erroneous action.’ 

... Siblerud’s ‘‘evaluation’’ here, with its letters, warnings, and 
subsequent grievance proceedings, looks, walks and quacks like a 
disciplinary determination. ** 


One lesson administrators can draw from the Siblerud case is the 
danger of writing letters in anger — including letters of dismissal to 
students. It is worthwhile, however, to consider what the department 
head may have been angry about. Did his ‘‘summary dismissal’’ letter 
to Siblerud reflect a careful (albeit subjective) assessment of the entirety 
of Siblerud’s academic performance?*” Or was it mainly a ‘‘punish- 
ment’’ for a specific act — an act that might have been viewed as 
reflecting ‘‘bad conduct’’ by Siblerud (e.g., defiance of a previous 
directive, or a willful effort to misrepresent his academic status)? An 
argument can be made for either perspective, but in close cases of this 
nature, colleges may want to err on the side of providing the additional 
due process associated with disciplinary procedures. 

The court’s reference in Siblerud to ‘‘look{ing], walk[ing] and 
quack[ing] like a disciplinary determination’** provides limited guid- 
ance to college and university administrators. Generally, the following 
considerations suggest that administrative action pertaining to a student 
may be more “‘disciplinary’’ than ‘‘academic’’ in nature: 


1. The student is explicitly or implicitly subject to some kind of 
moral stigma*®® (e.g., ‘‘guilty’’ of fraud, dishonesty, or misrepre- 





36. Id. at 1514-15 (quoting Board of Curators of the Univ. of Mo. v. Horowitz, 435 
U.S. 78, 89, 98 S. Ct. 948, 952 (1978) (quoting Goss v. Lopez, 419 U.S. 565, 583, 95 S. 
Ct. 729, 741 (1975))). 

37. Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 
(1985). An important case decided by the New York Court of Appeals drew upon the 
Horowitz decision to make the same point. See Sofair v. State Univ. of N.Y. Upstate 
Med. Ctr., 377 N.E.2d 730, 731 (N.Y. 1978). The court reiterated that ‘the determination 
whether to dismiss a student for academic reasons requires an expert evaluation of 
cumulative information and is not readily adapted to the procedural tools of judicial or 
administrative decisionmaking.’”’ Id. (quoting Horowitz, 435 U.S. at 89, 98 S. Ct. at 955). 
For a 1995 New York case reaching an identical conclusion, see Rafman v. Brooklyn 
College of the City Univ. of N.Y., 623 N.Y.S.2d 281 (App. Div. 1995). 

38. Siblerud, 896 F. Supp. at 1515. 

39. See Zielinski v. Schmalbeck, 646 N.E.2d 655 (Ill. App. Ct. 1995), cert. denied, 
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sentation); or 

2. Isolated past actions,*° rather than present competency (in- 
cluding competency in clinical performance) are the primary focus 
of attention; or 

3. Resolution of a factual dispute will determine the outcome of 
the case. 


No single formula will suffice. But the continuing litigation over 
academic/disciplinary distinctions suggests this is an area of law that 
needs considerably more thought and attention from academic admin- 
istrators and lawyers. 


Ill. ACADEMIC DISHONESTY MustT BE SEEN AS A DISCIPLINARY OFFENSE 


Courts keep affirming that academic dishonesty is a disciplinary 
offense,*? and substantial numbers of academic administrators (and a 
few college and university attorneys) keep refusing to believe it. Careful 
review of the Texas Supreme Court decision in University of Texas 
Medical School at Houston v. Than* may convince some of them, for 
a time. 


Allan Than was accused by the medical school of cheating on an 


examination administered in February, 1991. His case went to a hearing 
that normally would have complied with ihe due process requirements 
for resolving a serious disciplinary offense. After the conclusion of the 
hearing, however, the hearing officer and the administrator who pros- 
ecuted the case toured the room where the test was administered. 
Than’s request to accompany them was denied. He was expelled, and 
his subsequent lawsuit resulted in protracted litigation. 

The court in Than concluded that his procedural due process rights 
were violated by his exclusion from a portion of the evidentiary pro- 





117 S. G@. 170 (1996). A law student sued the law school dean for refusal to certify that 
plaintiff was fit to practice law in the state. The charge was based on alleged due process 
violations, among other things. The dean made his decision not to certify plaintiff upon 
the recommendation of a professor and based on allegations that plaintiff sexually harassed 
another student. Plaintiff alleged that the charges made by the professor and the student 
were disciplinary proceedings within the university. That allegation was dismissed as 
time-barred. The appellate court agreed with the trial court’s determination that the dean 
was entitled to absolute immunity for recommendations made to the Character and Fitness 
Committee of the Illinois Board of Law Examiners. 

40. Herbert v. Temple Univ. Sch. of Law, 1996 WL 84849, at *2 (E.D. Pa. Feb. 23, 
1996). ‘‘The Third Circuit reversed and remanded ... on the ground that Herbert was 
deprived of procedural due process. [BJjecause [the dean] had relied on information 
regarding Herbert’s involvement in other incidents . . . without notifying Herbert, Herbert 
was not provided with an adequate opportunity, according to Goss, to explain those 
incidents.’’ 

41. See Gary Pavela, The Law and Academic Integrity, in ACADEMIC INTEGRITY AND 
STUDENT DEVELOPMENT 39-40 (William L. Kibler et al. eds., 1988). 

42. 901 S.W.2d 926 (Tex. 1995). 
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ceedings (i.e., the tour of the examination room),* and held that if he 
was still to be disciplined for the 1991 incident (a matter much in 
dispute in the lower courts), he was ‘‘entitled to a fair hearing with 
notice of the charges and evidence to be used against him and with an 
opportunity to defend against those charges.’ 

Sensing, perhaps, some vulnerability on the issue of the ex parte 
visit to the examination room, the University of Texas Medical School 
(‘‘UT’’) ran for the same legal cover as the Colorado State administrators 
in Siblerud. The reaction of the Texas Supreme Court rivaled that of 
the Colorado federal district court: 


UT argues that Than’s dismissal was not solely for disciplinary 
reasons, but was for academic reasons as well, thus requiring less 
stringent procedural due process than is required under Goss for 
disciplinary actions.... This argument is specious. Academic 
dismissals arise from a failure to attain a standard of excellence 
in studies whereas disciplinary dismissals arise from acts of mis- 
conduct. ... Than’s dismissal for academic dishonesty unques- 
tionably is a disciplinary action for misconduct. ** 


IV. STANDARDS ARE NEEDED TO MONITOR AND EVALUATE CLINICAL 
PERFORMANCE— WHICH SHOULD BE ASSESSED EARLIER RATHER THAN LATER 


In his concurring opinion in Board of Curators, University of Missouri 
v. Horowitz,** Justice Powell wrote: 


It is well to bear in mind that respondent was attending a medical 
school where competence in clinical courses is as much of a 
prerequisite to graduation as satisfactory grades in other courses. 
Respondent was dismissed because she was as deficient in her 
clinical work as she was proficient in the ‘‘booklearning’’ portion 
of the curriculum. Evaluation of her performance in the former 
area is no less an ‘‘academic’’ judgment because it involves ob- 
servation of her skills and techniques in actual conditions of 
practice, rather than assigning a grade to her written answers on 
an essay question.*’ 


Justice Powell’s observation is the touchstone for resolving the perennial 
cases arising out of academic dismissals for clinical incompetency. 





43. Id. at 932. 

44. Id. at 933-34. 

45. Id. at 931 (citations omitted). See also Nash v. Auburn Univ., 812 F.2d 655 (11th 
Cir. 1987): 

46. 435 U.S. 78, 98 S. Ct. 948 (1978). 

47. Id. at 95, 98 S. Ct. at 957 (footnote omitted). 
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Students rarely prevail in such cases, as seen in Banks v. Dominican 
College,*® holding that a decision to dismiss a student teacher for 
unprofessional behavior in the classroom was not arbitrary and capri- 
cious; Haynes v. Hinsdale Hospital,*® where the expulsion of a student 
for failure to improve clinical skills was not arbitrary and capricious; 
and Frabotta v. Meridia Huron Hospital School of Nursing,®° in which 
a decision to dismiss a student for failure in the clinical portion of 
nursing class was not arbitrary and capricious. 

It is often a personal tragedy for students in advanced professional 
programs to be dismissed for clinical incompetency near the end of 
their studies. In most cases, however, the blow seems to be softened 
by the efforts of teachers and academic administrators to set reasonably 
specific performance standards for students, and to monitor compli- 
ance.*! In Haynes, for example, the student was placed on probation 
and given the following guidance: 


Communication between you and your patients should strive to 
consider the patients [sic] needs more than the present level. Clear 
concise instructions must be given for your patients to understand 
each procedure. Be aware of your surroundings, handle patients 
GENTLY. Older patients sometimes cannot move [their] arms as 
freely as younger patients can. 


Courts recognize, however, that there may be extraordinary circum- 
stances when a student places others in jeopardy, and extended efforts 
at remediation are not possible. In Banks, a student teacher was dis- 
missed after a number of disturbing incidents, including more than one 
occasion when she reportedly left a group of second grade students 
unattended and unsupervised. The court wrote that 


where a student teacher’s behavior is found to be detrimental to 
young children, as here, it certainly would not be reasonable to 
require a lockstep procedure of verbal and written warnings fol- 
lowed by notes to the file, temporary suspensions, or a due process 
hearing before ending a student teaching assignment that is not 
in the best interests of the children.** 





48. 42 Cal. Rptr.2d 110 (Ct. App. 1995), review denied, 1995 Cal. LEXIS 5069 (Cal. 
Aug. 17, 1995). 

49. 872 F. Supp. 542 (N.D. Ill. 1995). 

50. 657 N.E.2d 816 (Ohio Ct. App. 1995). 

51. See, e.g., the Wayne State University School of Medicine Year III Clinical Eval- 
uation form, reprinted in Academic Decision-making and the Law, SYNTHESIS: LAW AND 
PoLicy IN HIGHER EDUCATION, May 1981, at 26. Students are evaluated under specific 
categories such as ‘‘effectiveness with patients,’’ and subcategories like “‘[a]ble to establish 
effective rapport with all types of patients.’’ 

52. 872 F. Supp. at 544. 

53. 42 Cal. Rptr.2d at 117. 
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Using language that should bolster the courage of clinical or intern- 
ship supervisors across the country, the court in Banks also imposed 
substantial financial sanctions on the plaintiff for pursuing frivolous 
litigation, and stated that ‘‘it appears [that] respondents were sued 
simply because they did what they were required to do by the dictates 
of good morals.’* 

There is no easy solution for the anger and intensity that sometimes 
accompany academic dismissals for clinical incompetency. Consistent 
attention should be paid, however, to frequent evaluations, performance 
contracts, and regular mandatory advising. Innovative programs would 
also help, like the creation of ‘‘clinical boot camps,’’ where the personal 
characteristics of new professional students (e.g., timeliness, personal 
hygiene, ability to relate to others) are evaluated at the beginning of 
each student’s academic career, rather than the end. 


V. CONCLUSION: THE ‘‘GOLDEN RULE’’ TEST MAY HELP AvoipD LITIGATION 


A review of recent college and university cases involving disciplinary 
and academic determinations concerning students brings to mind the 
way Professor D. Parker Young usually ends his annual law and higher 
education conference at the University of Georgia. ‘“Try whenever 
possible,’’ he says, ‘‘to apply the Golden Rule.’’ 

Professor Young has a point. College administrators who make it a 
practice to reflect upon how they would feel or react if a contemplated 
action or procedure were applied to them would probably make fewer 
legal mistakes. Not as many automatic sanctions would be mechanis- 
tically applied, as in Smith v. Denton; hasty summary dismissal letters 
would be sent less often, as in Siblerud v. Colorado State Board of 
Agriculture; and students would not be denied an opportunity to 
comment on the circumstantial evidence against them, as in University 
of Texas Medical School at Houston v. Than. Indeed, it is no exagger- 
ation to suggest that the extent to which the ‘‘Golden Rule’’ test is 
actually applied by decisionmakers in higher education will determine 
the course of the law regarding student conduct and academic evalu- 
ation in the years to come. 





54. Id. at 119. 











EMPLOYMENT DISCRIMINATION CASES IN 
HIGHER EDUCATION: A REVIEW OF THE 
1995 JUDICIAL DECISIONS 


THOMAS P. HUSTOLES* & MICHELLE CAPRARA SMITH** 


INTRODUCTION 


Although there were no new Supreme Court decisions involving 
higher education employment discrimination in 1995, the lower courts 
further applied and developed the precedents established by the Su- 
preme Court in this area. Part I discusses race, color and national origin 
discrimination claims brought under Title VII and analogous state laws, 
and notes the increasing judicial reluctance to invalidate university 
tenure decisions. Part II outlines the 1995 cases dealing with gender 
discrimination under Title VII, the Equal Pay Act, state laws and Title 
IX, including two cases addressing voluntary affirmative action pro- 
grams for women. 

Part III discusses the 1995 age discrimination cases, which further 
developed the interplay between the Age Discrimination Act and Title 
VII case law. Part IV reviews Alaska’s recent case involving sexual 
orientation discrimination, Tumeo v. University of Alaska,’ and Part V 
discusses Chaudhuri v. State of Tennessee, a religious discrimination 
case. 


I. RACE, COLOR AND NATIONAL ORIGIN 


As the cases below indicate, claims of discrimination based on race 
employ the McDonnell Douglas/Burdine/St. Mary’s Honor Center? 
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Honor Ctr. v. Hicks, 509 U.S. 502, 113 S. Ct. 2742 (1993). 
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analysis in a straightforward manner. A recurring theme in cases in- 
volving professors is a judicial reluctance to second-guess university 
decisions regarding fitness for tenure. In two cases, the court reversed 
a judgment or administrative order granting the plaintiff relief. 

In Jiminez v. Mary Washington College,* the plaintiff was a black 
professor from Trinidad who was employed as an assistant economics 
professor in March, 1989. At the time the plaintiff was hired, Mary 
Washington College (‘‘MWC’’) had misgivings about his qualifications, 
including his incomplete Ph.D. work.5 Nevertheless, the plaintiff was 
hired in order to increase black representation on the faculty. The 
plaintiff understood that he would not receive tenure unless he com- 
pleted the Ph.D.® 

In the interim reviews prior to the plaintiff's tenure review, the 
plaintiff was consistently given mediocre evaluations. Each time, the 
low evaluations were attributed to poor student evaluations of his 
teaching, his continued failure to obtain his Ph.D. in the prescribed 
period of time, and his lack of scholarly activity.’ Eventually, the 
plaintiff was denied tenure for these three reasons and given a terminal 
contract. °® 

The plaintiff brought a Title VIP action against MWC. In an effort to 
prove that MWC’s proffered reasons for denying him tenure were false 
and pretextual, the plaintiff produced evidence that his poor student 
evaluations were ‘‘tainted’’ by a conspiracy among white students to 
give him low evaluations and prevent his receiving tenure.*° The 
plaintiff also offered evidence that a white professor was granted tenure 
although he had not obtained a Ph.D. until four years after his hire." 

Applying the McDonnell Douglas/Burdine/St. Mary’s Honor Center 
burden-shifting analysis, the district court concluded that the plaintiff 
had demonstrated that MWC’s proffered reasons were both false and 
pretextual.’? The district court concluded that the plaintiff thereby 
satisfied his burden of proving that he was the victim of discrimination. 
Additionally, the district court stated that by hiring the plaintiff in 
spite of his comparatively low evaluations, MWC made a commitment 
to protect the plaintiff from racial animus." 

On appeal, the Fourth Circuit began its analysis by stating that it 
reviewed tenure decisions with ‘‘great trepidation.’’’* The court em- 





. 57 F.3d 369 (4th Cir.), cert. denied, 116 S. Ct. 380 (1995). 
. Id. at 372. 
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phasized that in discrimination actions based on tenure-type decisions, 
the judiciary’s review should be narrowly limited to a determination 
of whether the decision was made on the basis of a discriminatory 
decision.**5 The court then considered the St. Mary’s burden-shifting 
analysis and determined that the trial court improperly determined that 
the plaintiff proved invidious discrimination by proving that MWC’s 
proffered reasons were false and pretextual.’® In other words, the court 
held that the plaintiff must prove that discrimination was the motivating 
factor, not merely that the defendant’s proffered reasons are unreliable. 
However, the circuit court did not reverse on this ground, but rather 
on its determination that the trial court made clearly erroneous findings 
of fact.” 

The circuit court discounted the plaintiff’s evidence that white stu- 
dents conspired to give him low evaluations. It found that this evidence 
was nothing more than ‘‘rank speculation.’’’* The court also discounted 
the plaintiff’s evidence that MWC relied on ‘‘tainted evaluations.’’® 
The court stated that the plaintiff could not compare himself to the 
white professor who took four years to complete his Ph.D., because at 
the time that professor was hired, the Ph.D. was not a requirement for 
promotion.?° The court also noted that the district court failed to 
consider evidence that white professors were also denied tenure or 
terminated because they failed to complete the Ph.D.2: With regard to 
MWC’s evidence that the plaintiff produced no scholarly work, the 
court noted that the plaintiff had never published any work in a peer- 
review publication. The circuit court therefore reversed the district 
court’s judgment. 2 

In Chou v. Rutgers, the State University* the Appellate Division of 
the Superior Court of New Jersey reviewed the New Jersey Division on 
Civil Rights Director’s administrative determination that Rutgers vio- 
lated the state’s Law Against Discrimination** when it failed to promote 
the plaintiff to the position of Librarian 1.25 This case involved a Near 
East plaintiff of Chinese birth. Throughout the 1970s and 1980s, the 
plaintiff made several unsuccessful applications for promotion. The 
plaintiff filed civil rights complaints with both the Division of Civil 
Rights and the university’s grievance board during this time but still 





15. Id. at 377. 

16. Id. at 377-78. 

17. Id. at 384. 

18. Id. at 380-82. 

19. Id. at 382. 

20. Id. at 382-83. 

21. Id. at 384. 

22. Id. 

23. 662 A.2d 986 (N.J. Super. Ct. App. Div. 1995), cert. denied, 678 A.2d 714 (N.J. 
1996). 

24. N.J. Stat. ANN. §§ 10:5-1 - 5-42 (West 1993). 

25. 662 A.2d at 987. 
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failed to receive all the promotions for which he applied.”* Ultimately, 
the Civil Rights Director determined that the plaintiff's non-promotions 
could be attributed to racial discrimination and retaliation for the 
various complaints he had filed. The Director found that University 
Librarian Hendrik Edelman evinced racial bias by making administrative 
decisions which adversely affected the plaintiff. The Director also 
discredited the university’s low evaluations of the plaintiff’s research.?’ 

On appeal, the court discussed the need to balance its limited review 
of an agency’s findings of fact against the limited judicial or adminis- 
trative role in reviewing a tenure decision.”* The court then considered, 
in detail, whether the facts established that the decision to deny the 
plaintiff a promotion could be attributed to discriminatory reasons. The 
court noted that the ongoing conflict between plaintiff and Edelman, 
who was chiefly responsible for the delay in the promotion decision, 
was the product of retaliation or discrimination. The court determined 
that Edelman was a ‘‘somewhat dictatorial and erratic’’ manager.”° 
Furthermore, the court noted that several of Edelman’s decisions which 
plaintiff disliked (such as removing an assistant and using East Asian 
library space for a graduate reading room) were made for legitimate 
and nondiscriminatory reasons. °° 

The court then considered the agency’s finding that Rutgers improp- 
erly determined that the plaintiff’s scholarship was not sufficient to 
support a promotion. The court considered detailed evidence presented 
by Rutgers which indicated that while the plaintiff’s scholarly activity 
was prolific, it was of little significance to American scholars, and 
chiefly useful only to Taiwanese scholars.*1 The court criticized the 
agency for second-guessing the promotion committee’s judgment and 
reversed the agency’s judgment. * 

In one decision, the Eighth Circuit Court of Appeals upheld a district 
court’s decision to grant the defendant summary disposition in a tenure 
case. In El] Deeb v. University of Minnesota,* the plaintiff, a tenured 
associate professor of Egyptian birth applied for promotion to full 
professor. Initially, the eligible department faculty voted to deny the 
promotion. Six weeks later, the promotion and tenure committee unan- 
imously voted in favor of the promotion. The department chair then 
wrote to the dean to report possible research fraud committed by the 
plaintiff. A lengthy investigation ensued, and it was ultimately deter- 
mined that the plaintiff had not deliberately falsified research. The 
plaintiff was then promoted to full professor.** 
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The plaintiff filed a lawsuit for discrimination on the basis of national 
origin, claiming that the university improperly delayed his promotion. 
The plaintiff also claimed that clinical patients were directed away 
from him. The district court held that the plaintiff failed to prove 
pretext after the university articulated legitimate, nondiscriminatory 
reasons for their actions and granted the defendant summary disposi- 
tion.*> On appeal, the Eighth Circuit concluded that the university 
investigated the allegations of research fraud in good faith.** The court 
also rejected the plaintiff’s statistical analysis which purportedly sup- 
ported his claim of ‘‘patient shepardizing.’*” The court affirmed the 
district court’s grant of summary disposition. * 

One court decided that a plaintiff claiming discrimination in a tenure 
case did present sufficient evidence to go to trial. In Nayar v. Howard 
University,® the plaintiff, who had been initially hired in 1984 for a 
one-year visiting appointment and appointed assistant professor in 
1985, was denied tenure in 1991.*° The plaintiff alleged that she was 
denied tenure on the basis of her national origin (she was from India) 
and gender.*: Howard denied tenure on the basis of a tenured professor’s 
report that the plaintiff made several serious mathematical errors in her 
published papers. * 

The court stated that in a failure-to-promote case, the plaintiff must 
show that ‘‘she belongs to a protected group, that she was qualified 
for and applied for a promotion, that she was considered for and denied 
the promotion, and that other employees of similar qualifications who 
were not members of the protected group were indeed promoted at the 
time the plaintiff’s request for promotion was denied.’’** With regard 
to the plaintiff’s qualifications, the plaintiff offered evidence that several 
evaluators and faculty members voted for tenure, that the errors in her 
published papers were not serious, and that the report criticizing her 
achievements was inaccurate. Turning to the issue of whether the 
plaintiff could proffer evidence that similarly qualified non-minorities 
had been tenured at the time her tenure was denied, the court consid- 
ered the defendant’s argument that the court should consider only the 
year that plaintiff was denied tenure. The court concluded that this 
argument was ‘‘devoid of all common sense’’ and ‘‘contrary to estab- 
lished law.’** The court held that the relevant time period would 
include several years before the plaintiff was rejected. The court deter- 
mined that because similarly qualified, male, non-Indian colleagues 
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had been tenured or promoted during this period, the plaintiff could 
establish a prima facie case.*® 

In response to the plaintiff's prima facie case, Howard averred that 
the plaintiff was not tenured because of the errors in her publications.*® 
The court then considered whether the plaintiff could establish pretext. 
Plaintiff contended that the faculty members who were most qualified 
to evaluate her specialty and who were most familiar with her work 
were removed from the subcommittee which made recommendations. 
In contrast, a similarly situated male professor had one of his co-authors 
appointed to his subcommittee. Furthermore, a non-Indian male pro- 
fessor was permitted to remain on staff and reapply for tenure after 
initially being denied tenure. Plaintiff was not given such an option. 
The plaintiff also provided evidence that Howard did not strictly adhere 
to the tenure review procedure, because it failed to consider student 
evaluations of her teaching ability. She set forth evidence that the 
faculty members were biased against the Indian math journals in which 
she had published most of her papers.*”? The court determined that 
there were genuine issues of material fact and denied the defendant’s 
motion for summary disposition. 

In another case, the court was asked to decide whether the plaintiff, 
who had eventually obtained tenure after a series of setbacks, was 
procedurally barred from suing for damages arising from the delay. 
Specifically, the court considered whether the plaintiff could present 
evidence of discriminatory acts occurring outside of the limitations 
period. Kalia v. St. Cloud State University** involved a tenured profes- 
sor’s suit against the university for discrimination in promotion, reten- 
tion and tenure under the Minnesota Human Rights Act.*® Although 
the plaintiff eventually was granted tenure, this decision was preceded 
by a series of adverse employment decisions. When the plaintiff first 
applied for a tenurable position for the 1985-86 academic year, he 
received only a non-probationary, or non-tenure track one-year contract. 
The plaintiff filed a national origin and color discrimination complaint 
with the Equal Employment Opportunity Commission (‘‘EEOC’’), which 
dismissed the complaint for lack of evidence. The following year, the 
plaintiff was appointed to a tenure-track position.*° Although the uni- 
versity was to make a tenure decision no later than the spring of 1990, 
the plaintiff did not receive tenure until 1992. The delay was caused 
by a series of decisions between 1987 and 1990 in which the Department 
Evaluation Committee recommended that the plaintiff’s contract not be 
renewed. During each of these occasions, the plaintiff successfully 





. Id. 

. Id. at 20-21. 

. Id. at 21. 

. 539 N.W.2d 828 (Minn. Ct. App. 1995). 
. MINN. STAT. § 363.03 (1994). 

. 539 N.W.2d at 830. 











1997] 1995 EMPLOYMENT DISCRIMINATION CASES 409 


appealed that decision either to the university vice president for aca- 
demic affairs or through a union grievance procedure. ** 

The premise of the plaintiffs lawsuit was that the university’s dis- 
criminatory acts in the late 1980s and early 1990s delayed his achieve- 
ment of promotion and tenure, and caused lost opportunities for research 
and other ventures.? The defendant moved for summary judgment on 
the basis of governmental immunity. The trial court denied this motion, 
but granted the defendant conditional summary judgment on the ground 
that the statute of limitations had run. The Minnesota Court of Appeals 
determined that the trial court properly decided the official immunity 
issue, and then gave discretionary review to the statute of limitations 
issue.*? 

The key question in the statute of limitations issue was whether the 
court could consider evidence of discriminatory conduct which oc- 
curred outside of the limitations period.** After reviewing federal case 
law on the continuing violations doctrine, the court concluded that it 
would be ‘‘difficult for the trier of fact to make a reasonable determi- 
nation as to whether [St. Cloud State University’s] treatment of [the 
plaintiff] constituted discrimination if the scope of the evidence pre- 
sented is limited to the period of March 16, 1988, to March 16, 1989.’ 
The court held that because the alleged discrimination lay in the 
continuing failure to grant the plaintiff tenure and promotion, evidence 
of prior instances of discriminatory decisions was admissible, and the 
plaintiff’s claim was not time-barred. 

Aside from tenure issues, the courts reviewed a variety of other racial 
discrimination issues. In Stern v. Trustees of Columbia University,*’ 
the court considered whether the existence of an affirmative action plan 
could be used as evidence to rebut a defendant’s articulated nondis- 
criminatory reason for selecting a minority candidate over a caucasian. 
The plaintiff, an American of Eastern European descent, was appointed 
interim director of Columbia’s Spanish Language Program.** In accor- 
dance with its policy, Columbia conducted an open search to fill the 
position permanently. Ultimately, it offered the position to an Hispanic- 
American candidate.*® The plaintiff brought a Title VII action, claiming 
discrimination on the basis of national origin. Columbia moved for 


summary judgment pursuant to Rule 56(c) of the Federal Rules of Civil 
Procedure. 





. at 830-31. 
. at 831. 
. at 832. 
. at 833. 
. at 835. 


. 903 F. Supp. 601 (S.D.N.Y. 1995). 
. Id. at 602-03. 

. Id. at-603. 

. Id. at 602. 





410 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


The district court determined that the plaintiff could establish his 
prima facie case by demonstrating that he was a white male, who had 
performed his position satisfactorily, and who had been denied the 
position in favor of a minority. The court also determined that Columbia 
carried its burden of production by demonstrating that it merely exer- 
cised its right to hire whom it believed to be the best qualified candi- 
date.* 

The plaintiff argued that this reason was a pretext for discrimination 
because he was qualified, because Columbia had an affirmative action 
policy which favored minorities, because it did not strictly comply 
with its own search procedures, and because of rumors within the 
department. The court considered each of these arguments in turn. 
With regard to the plaintiff’s argument that his performance had been 
satisfactory, the court stated that it would not review Columbia’s per- 
sonnel decisions. With regard to the plaintiff’s affirmative action ar- 
gument, the court determined that the mere existence of this plan could 
not be considered evidence of discrimination®* The court found that 
the irregularities in the search process did not affect Columbia’s deci- 
sion, and that evidence of rumors was hearsay. The court granted 
Columbia’s motion for summary judgment. ® 

In Nelson v. Upsala College,* the court considered when an act 
occurring after an employment relationship has ended can constitute 
an unlawful retaliatory act for engaging in protected activity. The 
plaintiff, an African-American, served Upsala College as a part-time 
gospel choir director. The college decided to convert choir to an 
elective, accredited course for academic credit. The plaintiff could not 
teach this class, because she had no college degree. After the plaintiff 
filed an EEOC complaint for racial discrimination, the college agreed 
to reinstate her for a one-year terminal contract. The following year, 
after choir had become an accredited class, the plaintiff’s contract 
expired and another African-American woman became the new choir 
director. The college president notified the plaintiff that she would not 
be permitted on campus without prior approval® The plaintiff filed a 
second EEOC complaint, claiming that the college was retaliating against 
her for filing the previous EEOC complaint. The plaintiff claimed that 
the restrictions imposed on her visiting the campus were an adverse 
employment action within Title VII. The district court, however, agreed 
with the college’s argument that the prior approval restriction did not 
arise out of the employment relationship and therefore could not be 
the subject of a Title VII action £’ 
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On appeal, the Third Circuit considered when an employer’s post- 
employment conduct could constitute retaliation under Title VII. The 
court considered its previous ruling in Charlton v. Paramus Board of 
Education,® which held that a former employee could sue an employer 
for retaliatory conduct occurring after the end of the employment 
relationship when that conduct arose out of or was related to the 
employment relationship. 

The Nelson court concluded that tortious conduct unrelated to em- 
ployment opportunities could not be the subject of a Title VII action 
because such conduct did not relate to employment practices within 
the meaning of the statute.*° The court concluded that the college’s 
prior approval order did not relate to the plaintiff’s future employment, 
and therefore was not actionable under Title VII. The court then 
considered the plaintiff’s claim that university officials made defamatory 
remarks to a student, and concluded that the plaintiff failed to offer 
evidence that these remarks adversely affected her employment. The 
circuit court affirmed the district court’s summary disposition order as 
to the Title VII claim.” 

In Boykin v. Bloomsburg University of Pennsylvania,”: Bloomsburg 
University hired the plaintiff's wife as director of university police and 
the plaintiff as a grounds crew worker.”? During the plaintiff’s six- 
month probationary period, when he was exempt from the collective 
bargaining agreement’s just cause disciplinary provisions, the plaintiff 
was indicted for rape.”* The plaintiff was suspended pending investi- 
gation of the rape charge.”* Meanwhile, another employee accused the 
plaintiff of sexual harassment.’> A state police officer made a statement 
at a press conference identifying the plaintiff as a serial rapist who was 
responsible for three unsolved campus rapes.”* Ultimately, the plaintiff 
was acquitted.”” The plaintiff sued the university under Title VII, 
charging discrimination on the basis of race.” 

The university moved for summary judgment under Federal Rule of 
Civil Procedure 56(c). The district court granted this motion on the 
ground that the plaintiff’s claim that he was suspended because of his 
race was based on mere speculation.”® The court held that the plaintiff 
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could not base a Title VII claim on alleged acts of the police officer 
who investigated the crime, because that officer was not his employer. 
She was only a police officer employed by the defendant to investigate 
the crime.” 

In Parks v. University of Chicago Hospitals and Clinics,* the plaintiff 
Parks, a bio-medical equipment technician in the university’s hospital 
system, was denied a promotion to assistant director. He filed an EEOC 
charge of racial discrimination, which he later withdrew.® Subse- 
quently, when Parks’ shift was eliminated due to restructuring, he 
requested to be laid off rather than be transferred to a different shift. 
This prompted Parks to file a second EEOC charge, claiming that the 
university retaliated against him by diminishing his responsibilities. 
When he was later fired on the ground that he had falsified application 
materials, he filed a third EEOC complaint based on retaliation or racial 
discrimination. Three other technicians, who were laid off during a 
reduction in force, also sued the university pursuant to Title VII.** They 
claimed that the university retaliated against them for participating in 
the previous EEOC investigation. 

The defendant moved for summary judgment. With regard to Parks’ 
discrimination claim, the court held that he failed to establish that an 
adverse employment decision had been made because his wages, clas- 
sification and hours were unaffected by the shift transfer. With regard 
to Parks’ retaliation claim, the court determined that he failed to 
demonstrate that the reason for his termination (economics) was pre- 
textual. The court dismissed the other plaintiffs’ retaliation claim, 
because there was no temporal or other causal link between their 
participation in the EEOC investigation and their lay-offs. The court 
granted the defendant’s summary judgment motion.* 

In Roxas v. Presentation College,®** a Filipino priest served the defen- 
dant Catholic college as a teacher, counselor and chaplain. In 1991, he 
and two white female faculty members applied for sabbatical leave. 
The plaintiff suggested three programs he might pursue during his 
sabbatical; the two women specifically stated they would complete 
doctoral programs.*”? The women’s applications were approved. How- 
ever, the college denied the plaintiff's application because only one of 
his proposals would benefit the college. The plaintiff sued for discrim- 
ination on the basis of age, sex, race and national origin. He also 
claimed that he had been constructively discharged. This claim was 
based on allegations that he resigned from his position because the 
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college harassed him by interfering with his duties as chaplain. For 
example, the plaintiff claimed that the college harassed him by deciding 
that he should hold an ecumenical graduation service rather than 
celebrate his usual baccalaureate Mass, in order to accommodate the 
college’s non-Catholic students .® 

In granting the defendant’s summary judgment motion, the court 
determined that the plaintiff established a prima facie case of discrim- 
ination. However, it determined that the defendant successfully carried 
its burden of production by showing that the other candidates’ sabbat- 
ical plans better suited the college’s needs. Of the plaintiff’s three 
plans, however, only one would have benefitted the college.®® The court 
also dismissed the plaintiff's constructive discharge complaint, because 
the plaintiff failed to produce evidence that the college intended to 
force him to quit, or that his resignation was a reasonably foreseeable 
consequence of the college’s action.” 

In Edwards v. Wallace Community College,™ the plaintiff was an 
African-American woman employed as a word processing specialist at 
the defendant community college. The plaintiff was terminated and 
replaced by another African-American. The plaintiff raised claims of 
disparate impact, disparate treatment and hostile environment. The 
Eleventh Circuit reviewed the district court’s grant of summary judg- 
ment for the defendant. 

The circuit court did not discuss the plaintiff's disparate impact and 
disparate treatment claims in any detail, but simply stated that the 
claims failed because the plaintiff identified no practice which had a 
discriminatory impact on African-Americans and made no statistical 
comparison.* The court then considered whether the plaintiff could 
establish a prima facie case of discrimination under McDonnell Douglas™ 
when she had been replaced by a minority. The court held that she 
could, but that the court would have to consider whether that fact 
overcame the inference of discrimination otherwise created by the 
plaintiff’s evidence. The court then determined that the plaintiff had 
not presented any evidence that the filling of the vacancy by a minority 
was pretextual.% 

Turning to the hostile environment claim, the court cited the Supreme 
Court’s standard for sexual harassment claims set forth in Harris v. 
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Forklift Systems, Inc.,°* which involves a workplace so permeated with 
discriminatory intimidation, ridicule and insult which is sufficiently 
severe or pervasive to alter the conditions of employment and create 
an abusive working environment.*” The Edwards court held that the 
plaintiff’s allegations of racial comments made in the workplace were 
insufficient to support the hostile environment claim, because there 
was insufficient evidence concerning when they were made, or how 
they came to the plaintiff’s attention.* The court affirmed the district 
court’s summary judgment order. 


II. GENDER 


A. Title VII, Equal Pay Act and State Law Claims 


Two cases explored the parameters of voluntary affirmative action 
programs intended to correct ostensible past discrimination against 
women. In Shuford v. Alabama State Board of Education,®® a black 
employee of Alabama’s postsecondary educational system (junior, tech- 
nical and community colleges), brought a class action against state 
agencies and officials alleging race discrimination. The suit was brought 
on behalf of blacks denied employment or promotion in the postsecon- 


dary system (race class).’° Prior to the approval of a partial consent 
decree between the race class and the defendants, four women plaintiffs 
intervened as plaintiffs on behalf of female professional educators. 
These plaintiffs and the defendants submitted for the court’s approval 
a partial consent decree which was analogous to the decree for the race 
class." This decree required the state board of education to adopt a 
nondiscriminatory equal employment and promotion policy, and set 
numerical goals for representation of African-Americans in various 
positions, including college presidencies. The decree clarified that goals 
were not: to be construed as quotas.’ Before the court approved this 
decree, twenty-six white male employees intervened and submitted 
objections to the proposed settlement.’* These intervenors claimed that 
the settlement would hinder their job opportunities by proposing ex- 
cessive goals which would unfairly favor blacks and women. They 
claimed that the goals were, in effect, quotas, and that the goals were 


imprecise, unrelated to government interests, and unduly burdensome 
to men.’ 





. 510 U.S. 17, 114 S. Ct. 367 (1993). 
. Id. at 20-21, 114 S. Ct. at 370-71. 
. Edwards, 49 F.3d at 1522. 
. 897 F. Supp. 1535 (M.D. Ala. 1995). 
. at 1543. 
. at 1544. 
. at 1543, 1545. 
. at 1545. 
. at 1549. 











1997] 1995 EMPLOYMENT DISCRIMINATION CASES 415 


In considering the fairness and legality of the decree, the court 
distinguished between inclusive and exclusive affirmative action. The 
former technique ensures that the pool of candidates is as large and 
inclusive as possible. The latter works to select some candidates rather 
than others from a pool.’ The court admitted that it was unaware of 
prior decisions which evaluated affirmative action programs according 
to this distinction, but stated that this distinction would enable it to 
examine the consequences of affirmative action on third parties. The 
court concluded that inclusive affirmative action programs are accept- 
able because they merely require qualified white male applicants to 
compete with qualified minority applicants. 1 

The court then examined each aspect of the decree to determine its 
legality. It determined that the non-discrimination policy, though sex- 
conscious, was legal because it fulfilled the mandate of the Equal 
Protection Clause.” Similarly, it found that maintaining sex-based 
employment statistics was designed only to recognize sex discrimina- 
tion, not to perpetuate it.*°* The court found that the expansion of the 
pool of women candidates was acceptable because it was an inclusive 
technique, designed to foster integration. The court found nothing 
illegal in the employment goals, because they did not require jobs to 
be set aside or reserved for women.” 

The court next considered the legality of a provision in the decree 
which required the equal participation of women in the personnel 
selection process. This policy dictated that recruitment and selection 
committee membership be fifty percent women. The court stated that 
this seemed ‘‘reasonable,’’ but decided that the matter would have to 
be analyzed under Title VII principles and the Equal Protection Clause.’ 
The court stated that sex-conscious relief was permissible under Title 
VII if the relief was justified by ‘‘manifest gender imbalances in tradi- 
tionally segregated job categories,’’** and if the remedy did not ‘‘un- 
necessarily trammel the rights of male employees or absolutely bar their 
advancement.’’*? The court then set out to determine whether there 
had been manifest gender imbalances in the Alabama postsecondary 
institutions, according to statistical, historical and anecdotal evi- 
dence.'* The court found limited historical evidence of sex discrimi- 
nation and sufficient anecdotal evidence of the same.'® After a detailed 
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analysis of the various methods of utilizing statistical evidence, the 
court concluded that the ‘‘historical, anecdotal, and statistical evidence 
more than shows substantial evidence of past discrimination against 
women in the relevant economic sphere.’’’® 

The court next considered the remedy. Utilizing the intermediate 
scrutiny analysis, the court concluded that the remedy was substantially 
related to the legitimate government goal of eradicating sex discrimi- 
nation.’?”? The court also held that because the decree did not bar men 
from employment or advancement, but merely required them to compete 
with other applicants, it did not unnecessarily impair their rights.’* 

The court then considered the legality of the race-conscious provi- 
sions in the decree for the female class. Because the decree for the 
racial class had already been approved, the court looked only at pro- 
visions in the sex class decree which did not duplicate provisions in 
the race class decree, i.e., provisions relating to the subclass of black 
women. The court determined that the decree was acceptable because 
it served a compelling state interest and was narrowly tailored to meet 
that interest. In reaching this decision, the court noted that the decree 
did not unreasonably expand the pool of qualified black women appli- 
cants."° The court therefore approved the partial consent decree.'”° 

In Smith v. Virginia Commonwealth University,’*: the university 
decided to study allegations of gender pay inequity among its faculty.’ 
After employing a multiple regression analysis, which ‘‘compares many 
characteristics within a particular set of data and enables the determi- 
nation of how one set of factors is related to another, single factor,’ 
the university determined that there was a $1,354 difference in salaries 
not attributable to permissible factors. The university then approved 
$440,000 in funding to increase female faculty salaries, in funds which 
were outside of the normal salary process. One hundred seventy-two 
women professors requested and received an increase in salary.’ 

Five male professors brought an action against the university under 
Title VII and the Equal Pay Act.’ Both sides moved for summary 
judgment; the court granted the university’s motion.'”* The plaintiffs 
then moved to alter or amend the judgment, relying on an affidavit in 
which an expert witness averred that the university improperly deter- 
mined that certain performance factors could not be quantified and 
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could therefore not be included in the statistical studies. The court 
denied this motion, and the plaintiff appealed. '?” 

The court considered whether the university’s affirmative action plan 
violated Title VII. The court looked to United Steelworkers v. Weber,'”* 
in which the Supreme Court held that an employer’s voluntary affir- 
mative action plan did not violate Title VII, provided that its purpose 
was to correct past discrimination, if it did not unduly trammel the 
rights of non-members of the beneficiary group, and if it was designed 
to eliminate a manifest racial or sexual imbalance.’ The court then 
considered whether the plaintiffs had established a question of fact 
with regard to these factors.1*° 

The defendant argued that its multiple regression analysis indicated 
a manifest pay imbalance. The court considered whether there was a 
question of fact as to the study’s soundness and accuracy. The court 
concluded that because the parties’ expert witnesses disagreed over 
whether the study included all relevant variables, such as performance 
factors, there was a question of fact. The court reversed the district 
court’s order of summary judgment for the defendant.’ 

One 1995 case involved a novel question under the Pregnancy Dis- 
crimination Act.**? In Erickson v. Board of Governors of State Colleges 
and Universities for Northeastern Illinois University,** the plaintiff 
frequently used sick days to receive infertility treatments. She was 
reprimanded and terminated for improper use of sick time.’** The 
plaintiff claimed that this action was in violation of the Pregnancy 
Discrimination Act. The plaintiff argued that her infertility and related 
treatments were a medical condition related to pregnancy.'** 

The court considered the Supreme Court’s decision in International 
Union, United Auto Workers v. Johnson Controls, Inc.,*%*° where the 
Court held that an employer could not prohibit fertile women from 
working in certain jobs because this constituted discrimination on the 
basis of women’s fertility, a pregnancy-related condition within the 
meaning of the statute.**”? The Erickson court reasoned that if fertility 
is a pregnancy-related condition, then so must be infertility.*°* Addi- 
tionally, the court reasoned that the defendant’s hostility toward plain- 
tiff’s fertility treatment could be construed as hostility toward a potential 
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pregnancy, which would violate the Act. The court denied the defen- 
dant’s motion for summary judgment. **° 

Several other cases involved routine application of the McDonnell 
Douglas burden-shifting analysis to various fact patterns. In Johnson v. 
University of Wisconsin-Eau Claire,*° the plaintiff, Laurel Johnson, and 
Roger Anderson, were members of the defendant’s academic staff.** 
Over two academic years, Johnson’s wages, both in terms of total pay 
and per-credit hour taught, were higher than Anderson’s.’*? After a 
salary equalization order was issued, Anderson received a higher base 
pay than Johnson. Johnson complained to university officials, who 
determined that the differential was due to a clerical error. Johnson’s 
base pay was then raised to the level of Anderson’s.'*? When academic 
staff members were evaluated by subcommittee the following year, 
Johnson received a rating of ‘‘good,’’ which was lower than her previous 
ratings of ‘‘very good.’’ The plaintiff complained to her superiors that 
they had neglected to take into account student evaluations. After 
reviewing these evaluations, which were below the department mean, 
the subcommittee again gave her a rating of ‘‘good.’’ The plaintiff filed 
an EEOC claim for wage discrimination and retaliation. “* 

After the EEOC rejected her claims, the plaintiff sued the university 
pursuant to Title VII, claiming wage discrimination and retaliation. The 
district court granted summary judgment for the defendant. On appeal, 
the court held that in order to establish pay discrimination under Title 
VII, she would have to demonstrate that she was paid less than a 
similarly situated male. The court noted that the only similarly situated 
male, Anderson, received lower pay than plaintiff in two academic 
years, and was never paid more than the plaintiff.‘ 

In Javetz v. Board of Control, Grand Valley State University,’** the 
plaintiff, an assistant professor, was denied tenure. She claimed dis- 
crimination on the basis of sex, national origin and religion.‘*”7 The 
defendant stated that it denied her tenure because her teaching methods 
“‘alienates students from the learning process.’"** The defendant moved 
for summary judgment. After determining that the plaintiff had satisfied 
the prima facie case requirements (over defendant’s argument that she 
failed to establish that she was qualified for tenure), the court deter- 
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mined that the defendant carried its burden of articulating nondiscrim- 
inatory reasons for its actions by pointing to evidence that her teaching 
performance, as indicated by student evaluations, was regarded as 
substandard.‘ The court considered the plaintiff's claims that the 
student evaluations were not as low as the defendant represented, and 
that other faculty members had been tenured despite low evaluations. 
The court noted that her ratings were consistently low, while the other 
faculty members showed improvement in their ratings.*° The court 
granted the defendant’s motion for summary judgment." 

Howze v. Virginia Polytechnic and State University’* involved an 
interesting allegation of retaliation. The case involved two primary 
events. In the first, the College of Education Promotion and Tenure 
Committee denied the plaintiff a promotion to associate professor, 
purportedly for her lack of collegiality.5* The plaintiff appealed the 
decision to the university vice president, who granted her appeal. The 
university’s promotion and tenure committee subsequently recom- 
mended the plaintiff for promotion, which she eventually received.’ 

The second primary event in the lawsuit occurred when the plaintiff 
became the subject of a newspaper article and a journal article on sex 
discrimination. This prompted the university to appoint a panel, which 
prepared a report criticizing the plaintiff for using ‘‘unprofessional 
methods to pursue her concerns about sex discrimination.’’!*> Plaintiff 
claimed that the college’s decision constituted sex discrimination and 
retaliation under Title VII. The court granted the defendant’s summary 
judgment motion with regard to this claim. ** 

In considering the defendant’s summary judgment motion, the court 
held that the plaintiff’s retaliation claim must fail because there was 
no adverse employment action. The court held that because the plaintiff 
ultimately received the promotion, she could not claim that the college 
committee’s decision was an adverse decision. However, the court held 
that the panel’s report, which was not subject to an appeal or grievance 
procedure, could be considered an adverse decision. The court denied 
the defendant’s summary judgment motion with regard to this claim.'*’ 

In Strag v. Board of Trustees of Craven Community College,’** the 
plaintiff, a community college mathematics instructor, claimed that the 
‘‘substantial discrepancy between her salary and that of her selected 
male comparator’’**® violated the Equal Pay Act. The defendant college 
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paid instructors according to a salary plan, which meant that their 
salaries were based on a formula which took into account a base salary, 
educational status and work experience. The salary plan permitted the 
college to go ‘‘off scale’’ and pay a higher salary to an exceptionally 
qualified individual. The male comparator was paid an ‘‘off scale’’ 
salary because he had considerable experience as a high school biology 
teacher, was well known and respected in the community, and had 
received a prestigious teaching award.** The district court granted the 
defendant’s motion for summary judgment.” 

Reviewing the district court’s decision, the Fourth Circuit determined 
that the plaintiff failed to establish a prima facie case under the Equal 
Pay Act because she could not demonstrate that she and the comparator 
performed work which was equal in skill, effort and responsibility. The 
court noted that the comparator taught more advanced classes, taught 
laboratory as well as lecture classes, and supervised teaching and 
laboratory assistants. The plaintiff, on the other hand, shared respon- 
sibility with other math teachers for the courses she taught and did not 
teach many advanced math courses.'® 

The court also held that even if the plaintiff could make out a prima 
facie case, the college was able to demonstrate that the salary differential 
was attributable to factors other than sex. It noted that the comparator 
had twenty-four years of teaching experience to the plaintiff’s nine 
years; he had been receiving a higher salary in his previous job than 
the plaintiff had in hers; he was unwilling to take a pay cut; and he 
was well known as a teacher and had the potential to attract students 
to the college. The court also found it ‘‘[mJost significant’ that the 
comparator’s wage was higher than that of his male colleagues, includ- 
ing the chair of the science department. The court held that this clearly 
demonstrated that his high salary was not attributable to his sex.'* 

Passonno v. State University of New York, University at Albany*® 
involved a retrenchment and reorganization. The plaintiff, a woman, 
was associate director of the university’s Office of International Student 
Services within the student affairs office. In 1991, the university 
underwent a retrenchment, which included retrenchment of the plain- 
tiff’s position and four other positions in the student affairs office. The 
university determined each retrenched employee’s ‘‘bumping rights’’ 
by assessing the scope of that employee’s ‘‘professional program.’’ This 
involved a review of the employee’s performance program, reporting 
line, physical location of that employee’s function, and that employee’s 
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position on a functional organization chart. The university determined 
that the plaintiff’s ‘professional program’’ was limited to the Office of 
International Student Services, which had only two employees includ- 
ing the plaintiff. This meant that the plaintiff had no bumping rights.*°” 

Of the five positions retrenched within the Student Services division, 
only one, a man, was able to bump into a different office. The plaintiff 
unsuccessfully applied for five different positions within the university. 
However, most of these positions were filled by other women. The 
plaintiff sued the university under Title VII, claiming that the university 
took her gender into consideration in the retrenchment process and in 
the determination of bumping rights.*** The case proceeded to trial. 

The court found that the plaintiff had failed to raise evidentiary 
support for her claim that the university made gender-based retrench- 
ment decisions. However, the court held that the plaintiff established 
a prima facie case with regard to the bumping claim because she 
demonstrated that the only individual given bumping rights was a 
man.'®° The court then considered whether the university had articu- 
lated a nondiscriminatory reason for its decision regarding bumping 
rights. The court was satisfied with the defendant’s explanation that 
the plaintiff’s professional program was too restricted for her to be able 
to bump anyone, and that the defendant did not rely on discriminatory 
factors in making this determination. The court found that plaintiff was 
unable to prove that these reasons were false, or that discriminatory 
intent was the true reason for her retrenchment.’ The court held that 
plaintiff's evidence of a serious conflict she had had with a former 
superior at the university did not demonstrate discriminatory animus, 
because ‘‘Title VII gives employees protection from job discrimination 
and not from mere personal conflicts between an employee and his or 
her supervisor.’”’? The court also found that the plaintiff failed to 
demonstrate that her former supervisor played any role in the decision 
processes. *”? 

In Bartges v. University of North Carolina at Charlotte,’”* the plaintiff 
was part-time assistant women’s basketball coach and part-time head 
softball coach. She ran afoul of university officials when she conducted 
an unauthorized fund-raiser and kept the cash in her home. The day 
after she was reprimanded for this conduct, she complained that her 
salary was too low when compared to male coaches at the university. 
She later filed a discrimination charge with the EEOC. She also notified 
the U.S. Department of Education that the university discriminated 
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against women’s teams in violation of Title IX.’7* Subsequently, the 
university made the assistant basketball coach position a full-time 
position. Plaintiff applied for the full-time position, but it was given 
to another candidate.” She filed a second EEOC complaint, this time 
claiming retaliation. Plaintiff eventually resigned her position as head 
softball coach, and stated in her resignation letter that she had been 
treated unfairly. Plaintiff sued, claiming violation of Title VII, Title IX, 
and the Equal Pay Act.’”* The university moved for summary judgment. 

With regard to the plaintiff's Equal Pay Act claim, the court held 
that a plaintiff must show that she received lower pay than a male co- 
employee for performing work substantially equal in skill, effort and 
responsibility under similar working conditions. The plaintiff alleged 
that her work (meaning the two part-time positions combined to give 
her full-time employment) was comparable to work performed by the 
head women’s basketball coach, the assistant men’s basketball coaches, 
the head volleyball coach, and the head golf coach.’”” The court con- 
cluded that none of these positions was comparable, because they 
involved multiple duties, such as ticket sales management, recruitment 
and public relations.1”* The court also noted that when several of these 
persons’ salaries were broken down according to specific duties, they 
were actually compensated less for their coaching duties than was the 
plaintiff.”° Furthermore, the court found that the plaintiff was not as 
qualified as the other coaches, because she came to the school with 
limited coaching and playing experience.'*° 

The court then analyzed plaintiff’s wage discrimination claim under 
Title VII. Plaintiffs seeking relief for unequal pay under Title VII do 
not need to satisfy the equal work requirement of the prima facie case 
under the Equal Pay Act.*** Nonetheless, the court noted that the 
plaintiff could not establish a prima facie case under Title VII, because 
she failed to show that her work was similar to the work of the other 
coaches in terms of responsibility, pressure and public relations re- 
sponsibilities. The court also found that plaintiff could not establish 
that the university’s articulated nondiscriminatory reasons for her com- 
paratively lower salary—difference in responsibilities and market forces— 
were pretextual. The court stated that plaintiff’s assertion that the 
university must be discriminating against women coaches because women 
coaches are generally paid less than men coaches was an incredible 
‘“‘gross over-generalization.’’ 18? 
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The plaintiff also claimed that she was discriminated against on the 
basis of sex when the university hired another woman for the full-time 
assistant basketball coach position, when the university failed to hire 
her as an academic adviser, and because the university treated the 
softball coaching position as a nine-month, rather than a twelve-month 
appointment. The court determined, after brief analysis, that the plain- 
tiff failed to satisfy the elements of a prima facie case with regard to 
these matters.1® 

Turning to the plaintiff’s claim that the university retaliated against 
her when it failed to hire her as a full-time assistant basketball coach, 
the court did not fully analyze whether the plaintiff made out a prima 
facie case for retaliatory failure to promote. Instead, it granted the 
defendant summary judgment on the ground that the defendant artic- 
ulated legitimate reasons for its decision to hire the other applicant, 
and that the plaintiff failed to demonstrate pretext. The university 
asserted that its chosen applicant had three years of head coaching 
experience, that she was an alumna of the university’s women’s bas- 
ketball team, that she was extremely enthusiastic about the opportunity 
to coach at her alma mater, and that she had good interpersonal skills. 
The plaintiff, on the other hand, was lacking in playing experience 
and showed little enthusiasm for the job. She did not apply for the 
position until invited to do so, wore shorts and a polo shirt to the 
interview, and stated that she wanted the job because she needed the 
money. She also refused to answer a question regarding her preference 
for coaching softball or basketball and claimed that the question was 
‘‘unfair.’’ The court found that under these circumstances, the plaintiff 
could not show that the university’s proffered reasons for not selecting 
the plaintiff were pretextual. 

The court also dismissed the plaintiff’s claim of constructive dis- 
charge. The plaintiff claimed that her working conditions became in- 
tolerable after she lost the part-time assistant basketball coach position 
and was left with the part-time head softball coach position. The court 
held that this did not establish that her working conditions were either 
intolerable or deliberately created.'® 


B. Interplay Between Title VII and Title IX 


Two decisions give inconsistent opinions regarding a plaintiff’s right to 
a private cause of action under Title IX. In Bartges the plaintiff claimed 
job discrimination under Title [IX as well as Title VII. When the court 
considered the plaintiff’s Title IX claim, it stated that it was predisposed 
to agree with the defendant’s argument that Title [IX did not provide a 
second avenue of relief for an employment discrimination claim which 
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should be brought under Title VII. However, the court stated that it was 
required, under the precedent of Preston v. Commonwealth of Virginia ex 
rel New River Community College, to recognize a cause of action for 
employment discrimination and retaliation under Title IX. Nonetheless, 
the court granted the defendant summary disposition because the plaintiff 
failed to produce evidence to show that the university’s reasons for its 
employment decisions were unworthy of credence. ?®’ 

However, in Lakoski v. James,’* the plaintiff, a female tenure-track 
assistant professor, applied for and was denied tenure in three consecutive 
years. She rejected an offer for another position with a higher salary, and 
served her final year of appointment. She sued the university under Title 
IX.*° The university moved for dismissal on the ground that there was 
no implied private right of action under Title [IX for damages under 
employment discrimination. The district court denied this motion, and a 
jury awarded the plaintiff damages for intentional discrimination.’ 

On appeal, the Fifth Circuit held that Title VII provided the exclusive 
remedy for employment discrimination on the basis of sex in federally 
funded educational institutions. The court stated that its holding was 
limited to cases in which the plaintiff sought money damages under Title 
IX or derivatively under 42 U.S.C. section 1983 and made no opinion 
regarding suits for declaratory or injunctive relief.1* The plaintiff relied 
on cases’ which held, respectively, that students subjected to educational 
discrimination were entitled to private relief, that educational institutions 
receiving federal funds could be subjected to regulations prohibiting em- 
ployment discrimination under Title IX, and that a student harassed by a 
teacher could seek damages for a Title IX violation.** The court rejected 
this reasoning. It held that recognition of a private Title IX remedy for 
employment discrimination ‘“‘would disrupt a carefully balanced remedial 
scheme for redressing employment discrimination by employers.’ The 
court reversed the district court’s judgment. 

Two cases held that plaintiffs may seek damages for retaliation for 
asserting rights under Title IX. In Clay v. Board of Trustees of Neosho 
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County Community College, the defendant college did not renew the 
male plaintiffs contract as women’s basketball coach. The plaintiff claimed 
that his non-renewal was in retaliation for registering complaints that the 
college violated Title IX by subjecting women’s athletic programs to 
unequal treatment. He sought relief under Title IX from both the college 
and the college’s athletic director. The college moved for summary judg- 
ment. 9” 

The defendant argued, inter alia, that Title IX did not provide a private 
cause of action for retaliation to a ‘‘whistle blower.’ In response, the 
plaintiff argued that the court should construe Title IX as providing parallel 
relief to Title VII. The court agreed with this reasoning, stating that Title 
VII was the ‘‘most appropriate analogue in defining Title IX’s substantive 
standards.”’° However, the court held that the plaintiff could not maintain 
a Title IX action against an individual and granted the athletic director’s 
motion for summary judgment2” 

In Harker v. Utica College of Syracuse University,” the plaintiff, a 
former women’s basketball coach, sued the defendant under Title IX for 
damages. She claimed that the defendant violated Title IX because she 
had to raise money to pay for her team’s warm-up clothing, her team had 
to use city facilities instead of campus facilities, she was not permitted to 
run a girls’ basketball camp, women’s teams had to share locker rooms, 
and her teams received no support from the booster club.2” She claimed 
that her contract was not renewed because she complained about these 
conditions.” The court held that Title IX did include an implied private 
right of action. However, it also determined that the plaintiff raised no 
question of material fact regarding these claims.” 


Il. AGE DISCRIMINATION 


The following cases involve application of McDonnell Douglas to various 
fact situations. In Day v. Board of Regents of the University of Nebraska,” 
the plaintiff claimed, inter alia, that the defendant discriminated against 
him on the basis of age by giving younger faculty members more favorable 
pay increases.2”’ The court considered whether he raised a prima facie 
case of discrimination in accordance with McDonnell Douglas. The court 
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held that in order to make out a prima facie case, the plaintiff needed to 
prove (1) that he was within the protected class; (2) that he met his 
employer’s legitimate expectations; (3) that he was discharged; and (4) 
that his employer attempted to replace him?” The court determined that 
the plaintiff failed to demonstrate that he was meeting the employer’s 
legitimate expectations, because he failed to obtain external funding for 
his research as required. The court rejected the plaintiff’s argument that 
the employer’s demands were unreasonable, because he was aware of the 
requirement and yet failed to satisfy it. The court also noted that the 
defendant carried its burden of articulating a nondiscriminatory reason for 
its actions by citing evidence that the plaintiff's contributions to the 
department were consistently lower than those of younger faculty mem- 
bers.2” The plaintiff tried to prove pretext by citing a university policy of 
paying untenured faculty according to their beginning salary, and not on 
performance. The court stated that this did not prove that younger faculty 
members received salary increases merely because of their age.?*° The court 
granted the defendant’s motion for summary judgment.” 

In Austin v. Cornell University,?*? the plaintiffs, Austin and McPeak, 
worked as golf rangers at the university’s golf course. The university 
decided not to rehire Austin and McPeak, who were aged seventy-three 
and sixty-seven respectively, because the golf course was being reorgan- 
ized.?** Under the reorganization, fewer rangers would work more hours 
in order to accommodate increased use of the course. The university 
decided that the plaintiffs were not effectively performing their duties, 
and would not be expected to manage the more demanding duties. The 
chief complaint about the plaintiffs was that they wasted time and did 
not keep the golfers moving at a fast enough pace. The plaintiffs sued 
under the Age Discrimination in Employment Act (‘‘ADEA”’’).2** The 
defendant moved for summary judgment.?*5 

The court determined that the plaintiffs established a prima facie case 
of age discrimination. The court was also satisfied that the defendant’s 
evidence that the plaintiffs could not perform satisfactorily in the reorgan- 
ized ranger positions was a legitimate, age-neutral reason for its decision.?"* 
To demonstrate pretext, the plaintiffs produced evidence that other em- 
ployees had made comments about Austin’s ‘‘timid[ity]’’ and the need for 
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‘fresh help.’’?17 Others complained about a pro shop run by ‘“‘part-time 
senior citizens.’”* The plaintiffs also produced evidence that their per- 
formance had never been criticized prior to the lay-off, and that Cornell 
did not initially tell them that their poor performance was a factor in the 
decision. 1° 

The court noted that the ‘‘fresh help’’ and ‘‘timid’’ comments reasonably 
related to age-based stereotypes.”° It also found that the defendant never 
criticized the plaintiffs’ performance prior to the lawsuit. The court also 
found it noteworthy that the defendant simply assumed, without asking 
the plaintiffs, that the plaintiffs would be unwilling to work increased 
hours. The court concluded that the plaintiffs established pretext as well 
as a question of fact regarding age discrimination.””* 

Schwarz v. Northwest Iowa Community College’? involved an unusual 
allegation of age discrimination. The plaintiff, a library clerk, claimed that 
the defendant discriminated against her on the basis of age when it forced 
her to retire by changing her shift to late evening hours, knowing that 
her night blindness would force her to quit.?** The plaintiff sued the 
defendant under both the ADEA and the Americans with Disabilities Act 
(‘‘ADA’’),2*4 and the defendant moved for summary judgment. 

The court held that the plaintiff satisfied the prima facie case elements 
(plaintiff aged sixty-three; adequate performance), and turned to the ques- 
tion of whether the plaintiff was constructively discharged. The court 
considered whether the shift change ‘‘deliberately rendered] the employ- 
ee’s working conditions intolerable and thus force[d] the employee to 
quit.” The plaintiff argued that the shift change was an intolerable 
condition, because it would force her to drive at night when she suffered 
from night blindness. The court noted that ordinarily there is no construc- 
tive discharge when the working conditions become intolerable due to the 
plaintiffs personal circumstances. However, the court held that this case 
was distinguishable, because it was the plaintiff's theory that the college 
intentionally exploited her night vision to force her to quit. The court 
held that this created a question of fact regarding constructive discharge, 
and that the plaintiff ‘‘just barely’’ established a prima facie case.?6 

To satisfy its burden of production, the defendant argued that it was 
entitled to the inference that the plaintiff’s constructive discharge was not 
the result of discrimination because the persons who hired her were the 
same persons who decided to change her shift. The court stated that such 
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an inference was permissible, but that the defendant failed to produce 
evidence in support of this fact. The court considered other reasons cited 
by the defendant, such as the needs of library patrons at particular times, 
and concluded that they were not satisfactory or supported by evidence. 
The court denied the defendant’s motion for summary judgment with 
regard to the age discrimination claim”’ 

In the following two cases, the court determined that a plaintiff had 
proferred sufficient evidence of age discrimination. In Kelly v. Drexel 
University,” the plaintiff, a fifty-six-year-old buyer, was terminated during 
a reduction in force2?® He claimed violation of both the ADEA and the 
ADA. The court was satisfied that the plaintiff established a prima facie 
case for discrimination, and that the defendant articulated economic ne- 
cessity as a legitimate, nondiscriminatory reason.*° In support of his age 
discrimination claim, the plaintiff cited a letter which referred to his 
retirement.2*: The court determined that a reasonable juror could not find 
that the letter supported an inference of age bias.**? The court noted that 
there was no evidence that any comments or references to retirement could 
be linked to the decision to eliminate the plaintiff’s position.?** The court 
granted the defendant summary judgment.?* 

In Gerardi v. Hofstra University 75 the court determined that the plaintiff 
in a failure to hire case had raised evidence of age discrimination sufficient 
to withstand the defendant’s motion for summary disposition. The plaintiff, 
who had applied for a counseling position, demonstrated not only that 
her qualifications may have been superior to the two younger applicants 
who were hired, but also to the ten applicants who received call-back 
interviews. The plaintiff also raised an issue regarding references to her 
age during the interview. The court held that this evidence rebutted the 
defendant’s claim that she was not hired because the other applicants 
were better qualified 2° 


IV. DISCRIMINATION ON THE BASIS OF SEXUAL PREFERENCE 


In Tumeo v. University of Alaska,’ the plaintiffs Tumeo and Wattum 
were, respectively, an associate professor of engineering and a publications 
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assistant for the University of Alaska. Both attempted to obtain benefits 
for their same-sex domestic partners. The university denied this request, 
stating that the health plan provided benefits only for spouses, not un- 
married domestic partners. Both plaintiffs filed grievances based on this 
decision.2** 

The plaintiffs argued to the University Grievance Council that the 
university’s decision constituted unlawful discrimination on the basis of 
sex and marital status. The Grievance Council rejected this argument, and 
the plaintiffs appealed to the Alaska Superior Court. The court considered 
whether the Alaska statute prohibiting employment discrimination on the 
basis of marital status prohibited the university from denying spousal 
benefits to same-sex domestic partners.?*° 

The court reviewed case law in which Alaska Statute section 18.80.240 
was held to prohibit landlords from refusing to rent to unmarried heter- 
osexual couples, because this constituted discrimination on the basis of 
those couples’ marital status. The court then rejected the university’s 
argument that because the plaintiffs would not have been able to legally 
marry their domestic partners, there was no discrimination on the basis 
of their marital status.2“ 

The university next argued that same-sex couples are not similarly 
situated to married heterosexual couples, because married individuals have 
a legally imposed mutual duty of general financial support, whereas gay 
couples have no such duties. The court gave the following summary of 
the university’s argument: 


The University’s argument apparently goes like this: (1) It may 
lawfully discriminate among its employees by offering health care 
benefits to those persons for whom its employees are obligated to 
provide financial support. (2) Married employees are legally obligated 
to support their spouses. (3) Therefore, the University may discrim- 
inate on the basis of marital status.?” 


The court held that this reasoning was ‘“‘tautological’’ because ‘“‘by the 
University’s logic the only way to have a legal obligation of mutual 
support is through marriage. Thus, this is a distinction without mean- 
ing.’”’*? The court concluded that the university violated state law by 
offering benefits to spouses, but not to unmarried couples.“ 





or dependent children than are provided to other employees.’’ ALASKA STAT. § 
18.80.220(c)(1) (Michie 1996). The Alaska Supreme Court affirmed the superior court’s 
decision, notwithstanding the amendment. The court rejected the university’s argument 
that the issue was moot. 

238. 1995 WL 238359, at *1. 

239. ALASKA STAT. § 18.80.220(a)(1) (Michie 1996). 

240. 1995 WL 238359, at *4. 

241. Id. at *5-6. 

242. 

243. 

244. 
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The court denied that its holding would require the university to 
radically alter its existing policy or to bear significant administrative 
burdens. The court suggested that the university adopt the ‘‘Affidavit of 
Spousal Equivalency’’ submitted by one of the plaintiffs and offer coverage 
to domestic partners of employees only if the employee and partner signed 
the affidavit. The court held that this policy would be nondiscriminatory, 
because it would treat married and unmarried couples equally.”® 


V. RELIGIOUS DISCRIMINATION 


In Chaudhuri v. State of Tennessee?“° a tenured professor sued the 
defendant, an historically black university, pursuant to Title VII. He 
claimed that the defendant refused to promote him based on his religion 
and/or race. The court determined that the plaintiff established the ele- 
ments of a prima facie case, and noted that the defendant carried its 
burden of articulating a nondiscriminatory reason by relying on a selection 
committee’s recommendation that another applicant was better qualified. 
Turning to the question of pretext, the plaintiff raised evidence that the 
selection committee may have based its decision on inaccurate or incom- 
plete information2“” The court denied the defendant’s motion for summary 
disposition.” 


CONCLUSION 


In summary, 1995 was a relatively uneventful year for employment 
discrimination cases involving colleges and universities. Except for the 
sexual orientation case, most cases reaffirmed the McDonnell Douglas/ 
Burdine/St. Mary’s Honor Center analysis without adding significant con- 
tributions to the case law. The cases illustrate, however, that colleges and 
universities continue to play important roles as employers, as well as 
educators. 





245. Id. at *7-8. 

246. 886 F. Supp. 1374 (M.D. Tenn. 1995). 

247. Id. at 1381. 

248. The primary issue in this case was whether the defendant violated the Establish- 
ment Clause by requiring the defendant’s participation at school events in which Christian 
prayers or a moment of silence were offered. See Kevin F. O’Shea, The First Amendment 
in Higher Education: A Review of the 1995 Judicial Decisions, 23 J.C. & U.L. 309, 326- 
27 (1997). 





DISCRIMINATION AGAINST STUDENTS IN 
HIGHER EDUCATION: A REVIEW OF THE 
1995 JUDICIAL DECISIONS 


Scott L. SRoKA* 


INTRODUCTION 


Cases involving discrimination against students resemble cases in 
employment discrimination inasmuch as they can be broken into rec- 
ognizable categories: race, color and national origin, gender, disability’ 
and harassment. The legal analysis in these cases also resembles the 
analysis in employment cases. Because, however, these cases apply 
specifically to students on college and university campuses, there are 
often subtle twists in the application of the law that make studying 
this area both unique and interesting. Because many of the cases involve 
public institutions of higher education, constitutional issues, especially 
under the First and Fourteenth Amendments, often arise. 

The judicial decisions in this area in 1995 were particularly interest- 
ing, both for the span of history they touched, as well as for their 
impact on cases that were to follow them. Two cases involving segre- 
gated educational systems reached back to the days of de jure segre- 
gation, while another tested the application of the First Amendment 
to communications via electronic mail.* Also, in the area of gender 
discrimination, two 1995 decisions served as springboards to major 
decisions in 1996 Ultimately, women won major victories in the 
gender discrimination cases, although these did not come to full fruition 
until 1996. In the area of harassment, although the law offers relief to 





* Editor in Chief, The Journal of College and University Law; B.A. Canisius College, 
1994; J.D. University of Notre Dame, 1997. 

1. This article does not address discrimination against students based on disability. 
For a discussion of this topic, see Laura F. Rothstein, Disability Discrimination in Higher 
Education: A Review of the 1995 Judicial Decisions, 23 J.C. & U.L. 475 (1997). 

2. Knight v. Alabama, 900 F. Supp. 272 (N.D. Ala. 1995); Ayers v. Fordice, 879 F. 
Supp. 1419 (N.D. Miss. 1995), aff’d, 99 F.3d 1136 (5th Cir. 1996), aff’d in part, rev’d 
in part, and remanded, No. 95-60431, 1997 U.S. App. LEXIS 8767 (5th Cir. Apr. 23, 
1997). 

3. United States v. Baker, 890 F. Supp. 1375 (E.D.Mich. 1995), aff'd sub. nom 
United States v. Alkhabaz, No. 95-1797, 1997 WL 30655 (6th Cir. Jan. 29, 1997). 

4. United States v. Commonwealth of Virginia, 44 F.3d 1229 (4th Cir. 1995), rev’d, 
United States v. Virginia, 116 S. Ct. 2264 (1996); Cohen v. Brown University, 879 F. 
Supp. 185 (D.R.I. 1995), aff’d in part, rev’d in part, 101 F.3d 155 (1st Cir. 1996), cert. 
denied, 1997 WL 81992 (U.S. Apr. 21, 1997). 
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several protected classes, the 1995 cases show that this area of the law 
is still utilized primarily for discrimination based on sex. 


I. Race, COLOR AND NATIONAL ORIGIN 


As in 1994, the 1995 cases involving discrimination against students 
based on race, color and national origin can be broken down into two 
categories.® The first involves a series of cases continuing the litigation 
over past de jure segregation in state systems of higher education.® The 
outcome in these cases, which have been in court for many years, was 
affected by the Supreme Court’s 1992 decision in United States v. 
Fordice,’ in which the Court established a standard for determining 
whether a state has met its obligation to extinguish the vestiges of prior 
de jure segregation in its system of higher education. The second 
category of cases involves alleged discrimination against students. In 
both the cases under this category chronicled here, the plaintiffs’ cases 
failed because they did not set forth facts sufficiently showing a dis- 
criminatory intent on the part of the defendant institutions. 


A. Segregated Educational Systems 


The saga of two cases involving segregated educational systems, 


Ayers v. Fordice* and Knight v. Alabama,’ continued in 1995. Both 
district courts, on remand from the Supreme Court in Ayers, and from 
the Eleventh Circuit Court of Appeals in Knight, expressed frustration 
at the length of the litigation.*° Both courts issued very lengthy opi- 
nions, which included detailed remedial decrees. The highlights of 
these cases have been covered here, but the original opinions should 
be consulted for more detailed analysis. The litigation in Fordice has 
continued to the publication of this article,’ and it remains uncertain 





5. See John H. Robinson & Catherine Pieronek, The Law of Higher Education and 
the Courts: 1994 in Review, 22 J.C. & U.L. 367, 789 (1996) [hereinafter 1994 in Review]. 

6. See Gil Kujovich, Desegregation in Higher Education: The Limits of a Judicial 
Remedy, 44 Burr. L. REv. 1 (1996). 

7. 112 S. Ct. 2727 (1992). 

8. 879 F. Supp. 1419 (N.D. Miss. 1995), aff'd, 99 F.3d 1136 (5th Cir. 1996), aff’d 
in part, rev’d in part, and remanded, No. 95-60431, 1997 U.S. App. LEXIS 8767 (5th 
Cir. Apr. 23, 1997). 

9. 900 F. Supp. 272 (N.D. Ala. 1995). 

10. The Ayers court quoted Dickens: ‘‘Jarndyce and Jarndyce drones on. The .. . suit 
has, in course of time, become so complicated, that no man alive knows what it means.”’ 
879 F. Supp. at 1429 (quoting CHARLEs Dickens, BLEAK House 16 (Nicola Bradbury ed., 
Penguin Books 1996) (1853)). The court in Knight declared that it had ‘‘found all the 
relevant facts that there are to be found about higher education in Alabama.’’ 900 F. 
Supp. at 280. Stating that it had ‘‘done all it can do,”’ the court said that ‘‘[i]f this case 
should again be appealed, and the higher courts again return the case to this Court, the 
Court earnestly seeks guidance.”’ Id. 


11. See Ayers v. Fordice, No. 95-60431, 1997 U.S. App. LEXIS 8767 (5th Cir. Apr. 
23, 1997). 





1997] 1995 STUDENT DISCRIMINATION CASES 433 


whether we have seen the conclusion of the litigation in Knight. 


1. Ayers v. Fordice 


I have a dream that one day . . . even the state of Mississippi, a 
state sweltering with the heat of oppression, will be transformed 
into an oasis of freedom and justice. 


— Martin Luther King, Jr.” 


Ayers v. Fordice* began in January of 1975 as a class action suit 
filed against the Governor of Mississippi and various other state officials 
by black citizens in Mississippi. ** The plaintiffs alleged that Mississippi 
had failed to dismantle its segregated university system.* The district 
court originally dismissed the case, holding that the state had fulfilled 
its obligation to desegregate its higher education system.** The Fifth 
Circuit reversed and remanded the case for remedial proceedings,’” but 
on rehearing en banc the court vacated the decision of the original 
panel and reinstated the district court’s ruling. * 

The Supreme Court granted certiorari'® and ultimately held that the 
state’s efforts were insufficient to fulfill its obligation to desegregate.”° 
The Court held that ‘“‘dismantlement of the State’s prior ‘segregative 
admission policy’ [was] insufficient to find in favor of the State where 
‘policies traceable to the de jure system are still in force and have 
discriminatory effects.’’’?? The Court remanded the case to the district 
court to ‘‘‘consider the State’s duties in their proper light’ in deter- 
mining whether or not the State has ‘met its affirmative obligation to 
dismantle its prior dual system.’’’?? The Court held that any policies 
traceable to the prior de jure system that still have discriminatory effects 
‘‘must be reformed to the extent practicable and consistent with sound 
educational practices.’”° 





12. Martin Luther King, Jr., Address at the Lincoln Memorial during the National 
March on Washington, August 28, 1963. 

13. 879 F. Supp. 1419 (N.D. Miss. 1995), aff'd, 99 F. 3d 1136 (5th Cir. 1996), aff’d 
in part, rev’d in part, and remanded, No. 95-60431, 1997 U.S. App. LEXIS 8767 (5th 
Cir. Apr. 23, 1997). 

14. Id. at 1427. 

15. See Fernand N. Dutile, The Law of Higher Education and the Courts: 1992 in 
Review, 20 J.C. & U.L. 125, 203-06 (1993) [hereinafter 1992 in Review]. 

16. Ayers v. Allain, 674 F. Supp. 1523 (N.D. Miss. 1987). 

17. Ayers v. Allain, 893 F.2d 732 (5th Cir. 1990). 

18. Ayers v. Allain, 914 F.2d 676 (5th Cir. 1990) (en banc). 

19. Ayers v. Mabus, 499 U.S. 958, 111 S. Ct. 1579 (1991). 

20. United States v. Fordice, 112 S. Ct. 2727 (1992); see also 1992 in Review, supra 
note 15, at 203-06. 

21. Ayers v. Fordice, 879 F. Supp. 1419, 1427-28 (N.D. Miss. 1995) (quoting Fordice, 
112 S. Ct. at 2736). 

22. Id. at 1428 (quoting Fordice, 112 S. Ct. at 2743). 

23. Id. at 1428 (quoting Fordice, 112 S. Ct. at 2736). 
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The Supreme Court had identified four policies of Mississippi’s 
system as being ‘‘constitutionally suspect’: ‘‘admission standards, pro- 
gram duplication, institutional mission assignments and continued op- 
eration of all eight public universities.’’?* On remand, the district court 
set out to ‘‘‘examine, in light of the proper standard, each of the other 
policies now governing the State’s university system that have been 
challenged or that are challenged ... in light of the standard’ articu- 
lated in Fordice.’*> The Supreme Court established a three-part test to 
determine whether a state has sufficiently met its obligation to remedy 
the present effects of past de jure segregation. First, plaintiffs must 
prove that the current policy is traceable to past segregation. If the 
plaintiffs meet this burden, the burden of proof shifts to the defendants 
to prove either ‘‘(1) that the policy, in combination with other policies, 
has no current segregative effects, or (2) that none of the full range of 
less segregative alternative remedies are practicable and educationally 
sound.’*® The defendants claimed that their liability could not be 
established, because the system-wide reorganization they had proposed 
‘completely dismantled the prior de jure system to the extent educa- 
tionally sound and practicable.’’?” The plaintiffs, consisting both of the 
United States and various private parties, argued that the policies in 
question were traceable to former de jure segregation, that those policies 
continued to have segregative effects, and that the reorganization pro- 
posed by the defendants would not eliminate those effects. 


a. Admissions 


The court’s eighty-three-page opinion began by examining the ad- 
missions policies at Mississippi’s historically white institutions (‘‘HWIs’’) 
and historically black institutions (‘‘HBIs’’).2° The plaintiffs alleged that 
the state had failed to eliminate the vestiges of segregation as they 
pertained to the use of the American College Test (‘‘ACT’’) to determine 
undergraduate admissions, to determine entry into programs, and to 
award scholarships.*° Plaintiffs also contended that the state had failed 





24. Id. at 1428 (quoting Fordice, 112 S. Ct. at 2738). 

25. Id. See 1994 in Review, supra note 5, at 791-94 (quoting Fordice, 112 S. Ct. at 
2737). 

26. 879 F. Supp. at 1428 (quoting Fordice, 112 S. Ct. at 2738). 

27. Id. at 1428. 

28. Id. at 1429. 

29. The HWIs consisted of the University of Mississippi; the University of Southern 
Mississippi; the Mississippi University for Women; the University of Mississippi Medical 
Center; Mississippi State University; and Delta State University. The HBIs consisted of 
Jackson State University; Alcorn State University; and Mississippi Valley State University. 
Id. at 1429. 

30. Both nationally and in Mississippi, black students scored ‘‘somewhat lower’ on 
the ACT than white students. Id. In 1989, the ACT was replaced by the Enhanced ACT 
Assessment (‘‘EACT’’). Following this change, the admissions requirements at the HWIs 
remained substantially the same, while entrance standards at HBIs were effectively 
lowered. This is because following the change, the HWIs raised their minimum test 
score, while HBIs kept their required score the same. Id. at 1430-31. 








1997] 1995 STUDENT DISCRIMINATION CASES ” 435 


to erase segregation caused by the limited use of exceptions to regular 
admissions requirements at HWIs.*: The standards, plaintiffs claimed, 
operated to funnel black students to the HBIs in Mississippi.*? Included 
in these allegations was the contention that by discriminating against 
black citizens during its de jure history, the state had ‘‘shaped the 
socioeconomic plight of those citizens and helped to contribute to the 
lesser degree of educational attainment of its black citizens.’’** By 1994, 
however, the defendants had attempted to correct the racial discrep- 
ancies in ACT scores ‘‘through such measures as participation in a 
mandatory College Preparatory Curriculum or ‘core.’’’*4 

The court held that the admissions standards that existed in 1987 
were discriminatory, although neutral on their face, when viewed in 
light of Fordice and should be altered.** The court also found that the 
state had a duty to eradicate the use of the ACT score as the sole 
criterion for admission ‘‘when the ACT is used in conjunction with 
differing standards between the HBIs and HWIs.’’** The court noted 
that while use of an ACT cutoff score is not always unlawful, ‘‘its 
particular use in any circumstance must be examined to consider 
whether as a component of the policy challenged, the same is traceable 
to prior de jure segregation.’*” The court also held that use of ACT 
scores as the sole criterion for the awarding of alumni scholarships 
were not linked to the former de jure system, nor did they have any 
present discriminatory effect.** Such a practice, according to the court, 
was used throughout the United States and viewed as educationally 
sound. The court further found that ‘‘neither use nor the failure to use 
exceptions [for ‘at risk’ students] to the regular admissions requirements 
[by HWIs] is traceable to the prior de jure system.’*® The court reasoned 
that minority access to universities was increasing, and the open ad- 
mission policies of other states create high attrition rates whereby 





31. These exceptions enabled students who did not achieve the minimum ACT score 
to be admitted. 

32. Id. at 1430. 

33. Id. at 1432. 

34. Id. The court found that participation in the core correlated to increased ACT 
scores. In 1986, when Mississippi students first completed the core curriculum, ‘‘mean 
ACT scores increased and significantly so for minority students.’’ Id. 

35. 879 F. Supp. at 1434. The court noted, however, that the state had ‘‘greatly 
improved access to the higher education system for minorities,’ and that ‘‘there is no 
per se policy or practice of minimizing the participation of African-Americans in the 
system.” Id. at 1435. Ultimately, though, the court’s ruling was that ‘‘[uJndergraduate 
admissions policies and practices are vestiges of de jure segregation that continue to 
have segregative effects.’’ Id. at 1477. 

36. Id. at 1434. 

37. Id. The court also ordered that the state complete efforts to reform policies 
regarding Graduate Record Exam (‘‘GRE’’) cutoff scores for admission to graduate school 
within a specified period. Id. at 1436. However, the court found that the state’s graduate 
admissions policies were not vestiges of de jure segregation. Id. at 1477. 

38. Id. at 1434-35. 

39. Id. at 1435. 
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unqualified students owe several years of tuition with little to show for 
| 

The defendants proposed to remedy the admissions situation by 
implementing a system-wide admissions standard for the 1995-96 school 
year. These uniform standards included use of ACT scores as well as 
a prescribed high school grade point average (‘‘GPA’’), conditional 
admissions for students who failed to meet the uniform standards, and 
a remedial summer program for students who needed additional prep- 
aration for admission to a four-year institution.’ The private plaintiffs 
argued that the state’s ‘‘regional universities’? should adopt a policy 
of open admissions (i.e., an ACT score of ten and a high school 
diploma); ** the ‘‘white comprehensive’’ universities** would follow the 
plan outlined by the defendants for all universities; and Jackson State 
University (‘‘JSU’’) would have open admissions for eight years, with 
the option of gradually raising its standards to those of the comprehen- 
sive universities.** These plaintiffs also argued that no school should 
be allowed to use ACT or any other test score as the sole criterion for 
scholarship money or other financial assistance.*® 

The court rejected an open admissions standard for any university. 
Also, over plaintiffs’ arguments that the core curriculum required by 
the state should not be mandatory, the court found the core education- 
ally sound. The court further found that the ACT, in combination with 
high school grades, ‘‘remains a better predictor of academic perform- 
ance than either criterion alone.’’*”? The court ordered the defendants’ 
admissions proposal into effect, finding that ‘‘there will be an increase 
in the number of eligible minorities when compared with the standards 
in existence before the HBIs lowered their admissions requirements in 
1989,’’ and that ‘‘[t]he number of eligible African-American applicants 
to the HWIs would actually increase, a strong move toward desegre- 
gation.’”** 


b. Mission Statements and Duplicative Offerings 


Next, the court addressed ‘‘[w]hether the defendants have perpetuated 
segregation ... by deterring other-race enrollment in the traditionally 





40. Id. 

41. Id. at 1477-79. 

42. This term refers to the designation given to a university in its mission statement. 
See infra notes 49, 52-53 and accompanying text. The regional universities referred to 
were Alcorn State University, Mississippi Valley State University (both HBlIs), the Mis- 
sissippi University for Women and Delta State University (both HWIs). 

43. 879 F. Supp. at 1479-80. 

44. The University of Mississippi, the University of Southern Mississippi and Mis- 
sissippi State University. 

45. 879 F. Supp. at 1479-80. 

46. Id. at 1480. 

47. Id. at 1482. 

48. Id. 
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black public universities through the assignment of institutional mis- 
sions and scopes.’’*? This issue was addressed by the plaintiffs together 
with issues of funding, program duplication, land grant programming, 
facilities, employment, the number of universities and athletic compe- 
tition as components of ‘‘Policies and Practices Bearing Upon the 
Ability of the Historically Black Institutions to Attract Diverse Student 
Populations.’*° The court detailed the status of the individual HWIs 
and HBlIs in these areas and explained how the defendants had at- 
tempted to address the concerns. * 

The court held that the “‘[pJolicies and practices governing the mis- 
sions’’ of the state universities was ‘‘traceable to de jure segregation 
and continue to foster separation of the races.’*? The court explained 
that when mission assignments were made by the state to its univer- 
sities, the HBIs were given more limited mission assignments than the 
HWIs.** Likewise, the court held that ‘‘[pJolicies and practices relating 
to the provision of duplicative offerings between proximate institutions 
which are racially identifiable are traceable to de jure segregation and 
continue to have segregative effects.’** The court noted, however, that 
‘‘not all program duplication is segregative in effect’’ and ordered that 
a study on the issue be conducted within the time frame set forth in 
its remedial decree. * 


To remedy the segregative effects of program duplication in the 
system, the defendants proposed mergers of the Mississippi University 
for Women (‘‘MUW’’) with Mississippi State University (“‘MSU’’), and 
Mississippi Valley State University (“‘MVSU’’) with Delta State Uni- 
versity (‘‘DSU’’) (creating Delta Valley University (‘‘DVU’’)), so that 





49. 879 F. Supp. at 1436-37. ‘‘A university’s ‘mission’ is that which defines the 
institution relative to all other institutions within the system.’’ Id. at 1438. 

50. Id. at 1437. 

51. See id. at 1436-76. 

52. Id. at 1477. The court found that the limited mission statements of the HBls, 
combined with differential admission practices and duplicative programming, made it 
“likely that the mission designations interfere with the student choice and tend to 
perpetuate the segregated system.’’ Id. at 1445 (quoting United States v. Fordice, 112 S. 
Ct. 2727, 2742 (1992)). For a detailed history of the assigned missons of Mississippi’s 
universities, see 879 F. Supp. at 1436- 41, 1445. 

53. Id. at 1438-41. 

54. Id. at 1477. ‘‘Program duplication refers to those instances in which broadly 
similar programs are offered at more than one institution.’’ Id. at 1441 (quoting Ayers 
v. Allain, 674 F. Supp. 1523, 1540 (N.D. Miss. 1987)). ‘‘Where duplication is by design 
as in the former de jure states of the South, the fact that a degree of duplication among 
once racially exclusive institutions presently exists is not objectionable until and unless 
that duplication (1) is found to have segregative effects and (2) can be reformed ‘consistent 
with sound educational practices.’’’ 879 F. Supp. at 1444 (quoting United States v. 
Fordice, 112 S. Ct. 2727, 2736 (1992)). The court noted that duplicative offerings between 
the HBIs and HWIs, in conjunction with differential admissions standards, ‘‘raises a 
serious inference that this duplication continues to promote segregation.’’ 879 F. Supp. 
at 1445. 

55. Id. at 1494; see also id. at 1486. 
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‘*no HWI duplicates the mission of ASU or the new DVU.’’®* The court 
found that merging MUW and MSU would have little desegregative 
effect and held that such a merger was not constitutionally mandated.*” 
The court rejected the governing board’s proposal to merge MVSU with 
DSU, directing the Board ‘‘to explore these areas more thoroughly’’ to 
see if initiatives taken in other systems could be helpful in desegregating 
MVSU.* 


c. Funding 


The plaintiffs argued that state funding of the HBIs was insufficient, 
creating a stigma of inferiority toward HBIs and thereby failing to attract 
white students to them.** The court noted that more state appropriations 
went per student to black students than to white students.© The court 
also noted that ‘‘line item’’ funding (provided by the legislature for 
specific programs and activities) ‘‘disproportionately flows to the 
HWIs.’** The court held that the current policies and practices regard- 
ing funding were lawful. The court also noted that attaining funding 
“‘equity’’ between the HBIs and HWIs was ‘‘impractical and education- 
ally unsound.’’®? However, because funding is to some extent linked to 
the universities’ mission statements, and because ‘‘the current size and 
scope of their missions are [ ] closely tied to Mississippi’s de jure 
past,’’ ‘‘the historical disparity in funding between the HWIs and HBIs 
once practiced by law persists through perpetuation of the status quo 
as it existed then.’** Therefore, the court ultimately held that to the 
degree that funding policies and practices follow the mission assign- 
ments, ‘‘and to that degree only,’’ they are traceable to prior de jure 
segregation. 

Regarding the allocation of funding for capital improvements, repair 
and renovation funding, the court held that the state’s policies and 
practices did not follow the mission assignments and were not traceable 
to de jure segregation.* The court held, however, that policies and 
practices regarding equipment availability and library allocations did 
follow the mission assignments and were to that degree traceable to de 
jure segregation.® The court held, though, that increasing the size of 





56. Id. at 1489, 1487-92. 

57. Id. at 1490-91. 

58. Id. at 1492. 

59. Id. at 1446. 

60. Id. at 1450. For a discussion of the funding formulas used to fund the state 
universities, see id. at 1446-53. 

. Id. at 1451. 

. Id. at 1453. 

. Id. at 1452-53. 

. Id. at 1477. 

pot. 

. Id. The court noted that library holdings at HWIs were consistently superior to 
those at HBIs ‘‘for the past 40 years.’’ Id. at 1456. The court further noted that ‘‘[t]he 
technical and scientific equipment present at the HWIs is more advanced and generally 
in better condition than that of the HBIs.”’ Id. at 1457. 
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the HBIs’ libraries ‘‘beyond that consistent with their missions is not 
educationally sound.’”’ 

The defendants proposed enhanced funding for JSU to remedy the 
segregative effects of its limited mission assignment. The plaintiffs 
argued that this proposal did not go far enough and made their own 
recommendations. The court held that ‘“‘JSU’s arrested development 
is traceable to the policies and practices of de jure segregation... . 
The court [was] likewise convinced that [Alcorn State University’s] 
limited role in the land grant arena [was] directly traceable to prior 
state-mandated segregation.’’*® The court ordered the governing board 
to take steps to develop ‘‘strong articulation agreements’’ between JSU 
and the community colleges surrounding JSU. ‘‘These steps should 
insure some alteration in the percentage of students enrolled in upper 
division courses, thereby creating the potential of increasing its fund- 
ing. .. .’’”° The court also ordered the board to study the possibility of 
a law school and pharmacy program at JSU.” Finally, the court ordered 
the governing board to conduct a study of proposed new programs at 
JSU to determine their potential for enhancing diversity.” 


d. Employment 


With regard to employment, the court found that despite significant 
differences in salary levels between HBIs and HWIs, the racial makeup 
of HWI faculties was ‘‘within statistical expectations.’’”? Although the 
‘‘racial predominance of faculty and administrators at the HWIs and 
the shortage of qualified black faculty are to some extent attributable 
to de jure segregation,’’ the court held that the HWIs were making 
‘‘serious and sincere efforts’’ to increase black faculty and administra- 
tors at HWIs.”* The court held that the state’s employment policies and 
practices were not traceable to de jure segregation.”> Likewise, the court 
found that there were no current policies relating to appointment to or 
employment by the system’s governing board that were traceable to de 
jure segregation. ”° Nor were there any such policies or practices relating 
to appointment to graduate councils.” 


e. Land Grant Funding 


In 1887, Congress provided under the ‘‘Hatch Act’’ for equal distri- 
bution of federal land grant funds between Mississippi’s land grant 





67. Id. at 1458. 

68. Id. at 1483-84. 
69. Id. at 1484. 

70. Id. at 1485. 

71. Id. 

72. Id. at 1486. 

73. Id. at 1459, 1461. 
74. Id. at 1463. 

75. Id. at 1477. 

76. Id. at 1472-73, 1477. 
77. Id. at 1476-77. 
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colleges ‘‘then extant ‘unless the legislature of such State shall other- 
wise direct.’’’”® The Mississippi Legislature designated MSU, an HWI, 
rather than Alcorn State University (‘‘ASU’’), an HBI, to administer the 
Hatch Act funds.” The court determined that ‘‘[t]he size and breadth 
of MSU’s land grant activities as compared to those of ASU are traceable 
to the de jure past and to decisions of the State to allocate state resources 
on the basis of race.’’®° The court further determined that there was a 
‘connection between the quality of education in agricultural sciences 
offered by MSU because of its broad research mission when compared 
to that offered at ASU with its limited research mission.’’* 


f. Campus Climate 


The court next set out to determine whether the HWIs had a ‘“‘racially 
hostile campus climate.’’*? The court then detailed various ways in 
which the HWIs had tried to alleviate the existence of such a climate 
at those universities, the type of climate plaintiffs’ witnesses said ‘‘exist 
at almost any campus selected at random across the United States.’’® 
In 1991-92, the court noted, there was a sizable underrepresentation of 
blacks at the HWIs and a sizable underrepresentation of whites at the 
HBIs. The number of black students who chose to attend HWIs, how- 
ever, was increasing.® Little change, though, had been seen in the 
racial balance at the HBIs. Throughout the system, white student 
retention rates were higher than black student retention rates, and the 
HWIs had ‘‘consistently better retention/graduation rates for black stu- 
dents than do the HBIs for black students.’ 

While recognizing that HWIs have an ‘‘image problem’’ in the black 
community, the court nonetheless found no current policies that foster 
a racially inhospitable climate that would discourage blacks from at- 
tending HWIs, or prevent whites from attending HBIs. The court held 
that it was not its place to direct student choice and found that ‘‘each 
university in the state has made and continues to make significant 
progress in its battle to increase diversity and to provide a welcoming 
climate on its campuses.’”* 





78. Id. at 1464. 

79. 

80. Id. at 1466. 
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83. Id. at 1467-69. 

84. Id. at 1469. 

85. Id. at 1470. 

86. Id. at 1471-72. In determining this issue, the court noted that it considered both 
statistical and anecdotal evidence, including ‘‘[t]he testimony of dissatisfied students and 
disgruntled professors’ as well as ‘‘evidence of retention and participation rates.’’ Id. at 
1472. 
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g. Athletic Conferences 


Despite its holding that ‘‘[t]he continued practice of having the HBIs 
compete in racially identifiable athletic conferences is traceable to Mis- 
sissippi’s as well as the rest of the South’s de jure past,’’®’ the court 
found that such a practice does not have segregative effects.®* The court 
rejected arguments that making HBIs members of Division I athletic 
conferences would aid desegregation. Finally, the court recognized that 
blacks do not transfer to four-year universities from community colleges 
in Mississippi at the same rate as whites and directed the governing 
board to study the area of community college access.° The court also 
held that ‘‘[cJontinued operation of [the] eight universities, all of which 
are to some degree racially identifiable at the undergraduate level, is 
traceable to de jure segregation and continues to have segregative ef- 
fects.’ 

Finally, the court established a Monitoring Committee to monitor the 
implementation of the court’s decree.*? The remedial decree issued by the 
court established sixteen specific means of implementing the findings in 
the court’s opinion® 

The U.S. Justice Department appealed the district court’s 1995 decision, 
and on April 23, 1997, the Fifth Circuit held that Mississippi’s HWIs 
continue to discriminate against black students through the institutions’ 
financial aid policies, but the court did not order changes in the new 
admissions policy used by both the HWIs and HBIs.™ In another mamouth 
opinion, the court ordered the district court to reconsider its opinion as 
it pertained to scholarships, remedial education and enhancements of 
academic programs and supplies at Mississippi’s HBIs. The court held 
that the state’s HWIs continued to foster segregation through policies 
awarding some scholarships based on students’ ACT scores.* Plaintiffs’ 
attorney Alvin O. Chambliss stated that the Fifth Circuit’s ruling supports 
the principle that diversity at formerly segregated universities is a com- 
pelling interest of the state, in contradiction to the Fifth Circuit’s 1996 
ruling in Hopwood v. Texas, which held that a Texas law school could 
not consider race in its admissions policy.” 





87. Id. at 1476. No HBI in Mississippi was a member of an athletic conference with 
an HWI in Mississippi. Id. 

88. Id. at 1476-77. 

89. Id. at 1476. 

90. Id. at 1474-76. 

91. Id. at 1477. 

92. Id. at 1494. 

93. Id. at 1494-96. 

94. Ayers v. Fordice, No. 95-60431, 1997 U.S. App. LEXIS 8767 (5th Cir. Apr. 23, 
1997); Patrick Healy, Federal Appeals Court Faults Mississippi Colleges for Basing 
Student-Aid Awards on Test Scores, CHRON. OF HIGHER Epuc., May 2, 1997, at A32. 

95. Healy, supra note 94, at A32. 

96. 78 F.3d 932 (5th Cir.), cert. denied, 116 S. Ct. 2581 (1996). 

97. Healy, supra note 94, at A32. 
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2. Knight v. Alabama 


As in Ayers, Knight v. Alabama® involved private citizens bringing 
suit against the state, claiming that its university system had not fulfilled 
its obligation to eradicate the remnants of its de jure past. The plaintiffs 
alleged that Alabama’s HWIs, the University of Alabama (‘‘UA’’) and 
Auburn University (‘‘AU’’), received more in the way of funding and 
programs than the state’s HBIs, Alabama State University (‘‘ASU’’) and 
Alabama A&M University (‘‘A&M’’). Also, as in Ayers, the plaintiffs 
maintained that policies and practices in the university system that were 
traceable to past de jure segregation continued to have present segregative 
effects. After traveling twice between the district and appeals courts,” 
the Eleventh Circuit again remanded the case to the district court.’” 

The court based its analysis on the standards set forth in the Supreme 
Court’s opinion in Fordice and the Eleventh Circuit’s interpretation of 
Fordice in Knight: 


Where plaintiffs show that a current policy is traceable to past 
segregation, and defendants fail to demonstrate either (1) that the 
policy, in combination with other policies, has no current segre- 
gative effects, or (2) that none of the full range of less segregative 
alternative remedies are practicable and educationally sound, de- 
fendants must adopt the practicable and educationally sound al- 
ternatives that will bring about the greatest possible reduction in 
the segregative effects. ‘‘If the State has not discharged [this 
remedial] duty, it remains in violation of the Fourteenth Amend- 
ment.’”1° 


The court made over six hundred findings of fact and ultimately ordered 
the state to remedy the remaining vestiges of prior de jure segregation. 
The court began by defining the various factors that affect student 
choice, concluding that ‘‘[aJny remedial action should increase educa- 
tional opportunity for all Alabamians.’’*°? Next the court determined 
that a ‘‘‘segregative effect’ occurs when a policy or practice continues 





98. 900 F. Supp. 272 (N.D. Ala. 1995). 

99. See United States v. Alabama, 628 F. Supp. 1137 (N.D. Ala. 1985), rev’d and 
remanded, 828 F.2d 1532 (11th Cir. 1987), cert. denied sub nom. Board of Trustees of 
Ala. State Univ. v. Auburn Univ., 487 U.S. 1210, 108 S. Ct. 2857 (1988), on remand 
sub nom. Knight v. Alabama, 787 F. Supp. 1030 (N.D. Ala. 1991), aff’d in part, rev’d 
in part, vacated in part and remanded, 14 F.3d 1534 (11th Cir. 1994), on remand, 900 
F. Supp. 272 (N.D. Ala. 1995). 

100. 14 F.3d 1534 (11th Cir. 1994). See 1994 in Review, supra note 5, at 789-94. On 
remand, the district court took the ‘‘extraordinary’’ step of appointing five neutral expert 
witnesses in higher education to assist it in its analysis of the issues. 900 F. Supp. at 
285. 

101. 900 F. Supp. at 282 (quoting United States v. Fordice 505 U.S. 717, 112 S. Ct. 
2727, 2735 (1992); citing Knight, 14 F.3d at 1540-42). 

102. 900 F. Supp. at 282-84. 
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to foster segregation, or influences student enrollment decisions by 
substantially restricting, in a discriminatory manner, a person’s choice 
of which institution to enter.’”°* 

Regarding remedies, the court found that under the standard enun- 
ciated in Fordice, a remedy is educationally sound if the remedy: 
‘furthers typical state higher education goals regarding college partic- 
ipation rates and access to opportunity’’ as well as ‘‘the development 
and maintenance of quality academic programs;”’’ aids ‘‘in the creation 
of stronger institutions and a stronger state system of higher education;”’ 
“‘provide[s] incentives to ‘do right’ with minimal intrusive Court over- 
sight;’’ ‘‘take[s] into account’’ and ‘‘work[s] within the normal political, 
educational, and administrative processes;’’ ‘‘minimize[s] . . . the col- 
lateral and unintended effects on the state’s system of higher educa- 
tion;’’ ‘‘acknowledge{s] that achieving and maintaining accreditation is 
crucial to institutions of higher education;’’ ‘‘maintain{s] the levels of 
integration achieved by the [predominantly white institutions];’’ and 
the remedy must ‘‘bring the state and the system of higher education 
into compliance with the Constitution, Title VI and the Fordice deci- 
sion.’’** ‘‘Practicability,’’ the court also held, required the court to 
‘‘look not only at costs and benefits, but risks and returns as well.’’?% 

The court examined the program offerings at the University of Ala- 
bama at Huntsville (‘‘UAH’’) and held that it would not be educationally 
sound to transfer or close several programs at UAH, including programs 
in business, teacher education and nursing. In fact, the court rejected 
program transfers as an educationally sound or practicable remedy 
generally.” The court looked at the state of affairs at A&M and noted 
its unstable leadership (A&M had had six presidents in eleven years), 
and also criticized the university for its ‘‘skewed priorities’? when the 
Board of Trustees approved the issuance of revenue bonds worth over 
$46 million for new dormitories, a new stadium, a new business school 
and other facilities. The issuance of the bonds put the school at its 
debt capacity.*°* Such expenditures, held the court, were ‘‘arrogant and 
irresponsible,’’ especially when the university was asking the state to 
pay millions of dollars for the creation of a new engineering program.’” 
Nonetheless, the court decreed new programs and expenditures at A&M, 
but it placed checks and controls in the decree to avoid misuse of the 
relief awarded by the court.?*° The court also applauded the joint and 
cooperative programs that had been established between ASU and 
Auburn University at Montgomery in education and business, and 





103. Id. at 284 (citing Fordice, 505 U.S. at 730, 112 S. Ct. at 2737). 
104. Id. at 284-85. 
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suggested such programs as a possible desegregative remedy that could 
conserve resources. **? 

Regarding ASU, the court found that the university and its leaders 
had adversely affected the institution’s ability to attract other-race 
students, evidenced by ASU’s 3.3% other-race enrollment, compared 
to A&M’s 23.4% .""2 The court outlined some of the symptoms afflicting 
ASU, including, among others, censure by the American Association 
of University Professors (‘‘AAUP’’) and negative media coverage, which 
would keep other-race students from applying to an HBI.’* To assist 
ASU in developing a nonduplicated business program that would attract 
other-race students, the court concluded that AUM shall not offer a 
Master’s of Accountancy degree for five years, and that ASU would 
have ‘‘sole authority to offer such a degree in Montgomery during that 
period.’’** The court held that although Alabama had funded ASU and 
A&M “better than the other state institutions for at least the last twenty- 
five years, such funding has not yet put those institutions in the place 
they would have been but for their black heritage and the de jure 
system.’’"*5 ASU and A&M, the court held, lacked the reputations of 
other institutions in the state, so that despite dollars spent, white 
students still steer away from attending these HBIs. 

The court noted that when a university chooses to maintain an image 
as a predominantly black institution, student choice will be affected, 
and fewer white students will want to attend. The court held that ASU 
and A&M ‘‘must henceforth act in a manner such that their pride in 
their heritage does not hinder their, the state’s or the Court’s efforts to 
reduce segregative effects on student choice.’’*** However, the court 
held that it was not educationally sound ‘‘at this point’’ to close either 
institution.” Related to the image problem of HBIs was the perception 
of white students that HBIs are inferior institutions, which, according 
to the court, can be traced to Alabama’s history of de jure segregation. 
The court held that other-race scholarships are the most appropriate 
remedy to eliminate these perceptions and increase white enrollment 
at HBIs.1** The court also concluded that ASU and A&M should spend 
additional money on advertising aimed at attracting other-race stu- 
dents.’” The court also suggested the creation of ‘“Trusts for Educational 
Excellence’ at ASU and A&M to help reduce the effects of past de jure 





111. Id. at 299-300. 

112. Id. at 303. 

113. Id. at 304-05. The court noted that it would expect John Knight, the name plaintiff 
in the case, ‘‘to do everything possible to assist in eliminating or countering the negative 
publicity.’’ Id. at 305. 

114. Id. at 306. 

115. Id. at 307. 

116. Id. at 314. 

117. Id. 

118. Id. at 320. 

119. Id. at 321. 








1997] 1995 STUDENT DISCRIMINATION CASES 445 


segregation.’2° This, the court found, would encourage alumni of the 
two universities to donate to the institutions, which would help narrow 
the effects of the gap in endowment dollars between ASU and A&M, 
and AU and UA. 

The court charged the oversight committee responsible for carrying 
out the decree with implementing ‘‘a fiscally and educationally sound 
engineering program’’ at A&M.’ Previously, the court had held that 
the business offerings at Calhoun State Community College at Huntsville 
(‘‘CSCC-H’’) were hindering A&M’s ability to attract white students.'?2 
On remand, however, the court found that it was not educationally 
sound to close CCSC’s Huntsville campus. Instead, the court capped 
the enrollment/credit hour production at CSCC-H to no more than five 
percent above the average of the last three academic years.’ 

The court rejected a proposal to merge ASU with Troy State Univer- 
sity at Montgomery (‘“TSUM”’’), finding that closing or merging TSUM 
would not increase other-race enrollment at ASU.’ The court did, 
however, enjoin TSUM from expanding its physical plant in the Mont- 
gomery area without court approval, in order to help ASU compete for 
nontraditional students in Montgomery and the surrounding area.’ 

The plaintiffs argued that the current allocation of land grant funding 
in Alabama, which is ‘‘funding for research and extension under various 
federal acts as well as state appropriations,’ had segregative effects.’ 
After a lengthy discussion, the court concluded that the most educa- 
tionally sound, practicable and desegregative remedy was a single land 
grant extension system, unified at all levels. The court concluded that 
‘it [was] not educationally sound or practicable to use extension and 
research to enhance one institution, separate from the system, because 
the land grant function must serve the entire state.’"?” The court noted 
that its remedial program in the land grant area differed from those 
that might be decreed in other states, because Alabama lacked a Board 
of Regents and there was historically no cooperation between A&M and 
AU.128 

The court addressed the curriculum in the Alabama system, specifi- 
cally concerning the degree to which black culture and thought are 
incorporated into its programs. Finding no reliable, objective measure 
of when black culture is sufficiently incorporated into a curriculum, 
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the court concluded nonetheless that ‘‘the general and core curriculum 
at the [HWIs] is sufficient in the degree to which it incorporates black 
thought, history and culture.’’*?° The court noted that several of the 
HBIs, including ASU, had no black studies degree, and it rejected the 
assertion of two experts that the reason for this was a ‘‘white suprem- 
acist policy and practice of suppressing African-American thought.’’:*° 
The court held that ‘‘the lack of a black studies department or program 
in Alabama is not a vestige of de jure segregation.’’'*! Furthermore, the 
court held that concern should be for the ‘‘infusion of black thought 
in the general curriculum and not the presence or absence of a black 
studies program or department,’’ and that student choice was not 
affected by the curricula at the HWIs.**? The plaintiffs asked the court 
to order a review process, assessing the sufficiency of the curriculum, 
which would ‘‘empower black faculty and students to have an equal 
voice in deciding whether and how Black Studies will be included in 
the cirriculum on their campus.’’’** The court held that the plaintiffs 
had ‘‘failed to demonstrate the need for any curricular review beyond 
normal curricular review processes.’’ 

Plaintiffs argued that intentional discrimination existed in several of 
Alabama’s institutions, specifically targeting a lack of black studies 
degrees and programs.’ After examining the arguments, the court 
found that there was no evidence that the absence of black studies 
degrees or programs were the result of intentional discrimination.**® 
Plaintiffs also asserted in their reply brief that the systematic denial of 
academic degree programs and resources could amount to a First 
Amendment violation for ‘‘refusing on improper grounds to provide 
faculty members and students the opportunity and freedom to pursue 
legitimate academic interests.’’**7 The, court rejected this argument, 
finding that no state actor in Alabama had violated the free speech 
rights of students or faculty in this manner, and that failure by the 
state to provide the methods a teacher or student would prefer does 
not amount to a constitutional violation.’* 

In its remedial decree, the court created a trust fund for the limited 
purposes of (1) granting academic excellence scholarships at ASU; (2) 
endowing academic chairs; (3) matching funds to endow academic 
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chairs; (4) subsidizing salaries for high-quality, full-time faculty mem- 
bers; and (5) paying for lectures by national figures and other campus 
events.’*° A similar trust was established for A&M.'*° The court also 
ordered that for a period of up to ten years, a sum of up to $1 million 
is to be paid to ASU and A&M for scholarships to assist the adminis- 
trations there in diversifying the student bodies at both institutions.’ 
The court also placed restrictions on the expansion of two-year and 
technical colleges,4? as well as implementing a unified land grant 
system which would unify AU and A&M ‘‘into one organization to be 
known and identified as the Alabama Cooperative Extension System 
(ACES) to operate as the outreach organization for the land grant 
function of these universities.’’‘** The court created a court-appointed 
long-term planning and oversight committee to help implement the 
court’s decree.’** The court also ordered that several ‘‘new high demand 
programs’’ be implemented at ASU and A&M. *** The court also retained 
jurisdiction over the case for ten years to insure compliance with the 
decree and awarded attorneys fees to plaintiffs Knight and Sims, as 
prevailing parties.’** 


B. Discrimination Against Students 


Odom v. Columbia University**’ illustrates the requirement that a 
plaintiff show specific instances of unlawful discrimination in a claim 
of selective enforcement. In an action against Columbia University and 
its trustees, Denise Odom, a black female, alleged that Columbia main- 
tained a discriminatory financial aid system that routinely granted more 
financial aid to white students than to black students. Odom also 
claimed that Columbia violated her rights under 42 U.S.C. §1981, 
depriving her of due process and equal terms and conditions as it 
related to her contractual rights as a student at the university. 

According to Odom’s complaint, the university had violated her rights 
by refusing to process her loan applications in a timely manner, causing 
her to be personally liable for the loans. She also claimed that Columbia 
had deprived her of access to the university by canceling her registration 
for financial reasons and requiring her to reapply for admission. Odom 
claimed that a clerk at the bursar’s office had filed a complaint against 
her, and her readmission was contingent upon the resolution of that 
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complaint. Odom alleged that Columbia denied her access to the com- 
plaint document and refused to let her challenge its contents. Columbia 
also allegedly banned her from campus under threat of arrest without 
giving her an explanation or hearing, after she was accused of breaking 
a window on campus. In ali of these situations, Odom claimed that 
similarly situated white students were treated differently. In addition, 
Odom claimed that the university would not permit her to file a sexual 
harassment complaint against a university employee because of her 
race. 

The district court dismissed Odom’s §1981 claim because she did 
not identify any situation where a similarly situated student was treated 
differently by Columbia. In a claim of selective enforcement, a plaintiff 
‘‘must allege purposeful and systematic discrimination by specifying 
instances in which [she was] singled out for unlawful oppression in 
contrast to others similarly situated.’’'** Holding that plaintiffs such as 
Odom are required to specify circumstances ‘‘giving rise to a plausible 
inference of racially discriminatory intent,’"*® the court found that 
Odom had not alleged any facts to support a conclusion that Columbia’s 
actions were motivated by purposeful race-based discrimination.'° 

In Weinbaum v. Cuomo," the plaintiffs’ complaint also failed to set 
forth facts to show a discriminatory intent on the part of the defendants. 
The Appellate Division of the New York State Supreme Court reversed 
the court below, dismissing plaintiffs’ cause of action against the state 
for allegedly maintaining a racially discriminatory policy of funding 
two of the state’s university systems. The forty-nine plaintiffs consisted 
of students, faculty and staff at the senior colleges in the City University 
of New York (‘‘CUNY’’). They alleged that a funding differential be- 
tween CUNY and the State University of New York (‘‘SUNY’’) was 
impermissibly based on race. 

The student populations of the two schools were approximately the 
same. Although SUNY’s student body was predominantly anglo-cau- 
casian, and CUNY’s predominantly non- anglo-caucasian, ‘‘[t]he unique 
diversity of the CUNY student body [was] attributed to CUNY’s location 





148. Id. at 194 (quoting Albert v. Carovano, 851 F.2d 561, 573 (2d Cir. 1988) (en 
banc)). 

149. Id. at 195 (quoting Yusuf v. Vassar College, 35 F.3d 709, 713 (2d Cir. 1994)) 
(additional citations omitted). 
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Education Rights and Privacy Act of 1972 (‘‘FERPA’’), 20 U.S.C. §1232g et seq., because 
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and local demographics.’’5? SUNY, however, received a larger portion 
of funding from the state. Although the state made a ‘‘lump sum” 
appropriation for each college of both systems, the plaintiffs used an 
‘“‘appropriation per full-time enrolled student’’ formula to make their 
claim. +5? 

The plaintiffs alleged that ‘‘through facially-neutral appropriations, 
the State maintain[ed] disparate levels of funding and educational 
facilities per full-time enrolled student’’ in violation of the Equal 
Protection Clause of the New York State Constitution.* Under New 
York law, ‘‘an equal protection cause of action based upon dispropor- 
tionate impact upon a suspect class requires establishment of intentional 
discrimination.’’*5> The court found that the plaintiffs’ complaint did 
not set forth facts to show that defendants acted with a discriminatory 
purpose, or that their actions were motivated by the students’ race or 
ethnic background. 

After dismissing plaintiff's constitutional claim, the court also dis- 
missed their cause of action under the state’s Civil Rights Law.’** The 
court defined that statute as an ‘‘access statute,’’ which does not 
guarantee that ‘‘two different ‘public accommodations’ must be equal.’’*®” 
Because the plaintiffs’ complaint did not allege that they were ‘‘denied 
access to SUNY’s ‘accommodations, advantages, facilities and privi- 


leges’ based on their race, color, creed or national origin,’’ the court 
found the statute ‘‘wholly inapplicable’’ to the plaintiffs’ case.1** ‘There 
simply is no ‘right’,’’ held the court, ‘‘constitutional or statutory, to a 
state financed higher or college education.’’ **° 


II. GENDER 


Like the cases involving race, gender discrimination cases fall into 
two distinct categories. The first category involves claims under the 
Equal Protection Clause,’™ asserting that state-operated institutions deny 
women equal educational opportunities. One of these cases, United 





152. Id. at 826. The plaintiffs did not allege that this statistical difference was the 
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States v. Commonwealth of Virginia, ultimately led to the creation 
of a new standard by the Supreme Court for evaluating sex-based equal 
protection claims.’* The other category of cases involve specific in- 
stances of discrimination against individual students. The 1995 cases 
in this area primarily involve claims under Title IX of the Education 
Amendments of 1972,’** which requires all schools that receive federal 
financial assistance to provide equal educational opportunities to males 
and females. The legal analysis in these cases often resembles that 
utilized in Title VII employment discrimination cases.’* Much of the 
focus in Title IX litigation has been on university athletic programs, 
and the 1995 cases illustrate this point. One 1995 case also discussed 
the application of the Fair Housing Act*® to students. *** Cases in both 
categories can implicate either the Equal Protection Clause or Title IX, 
the principal difference being that Title IX claims are restricted to 
institutions receiving federal financial assistance and require proof of 
intentional discrimination, while equal protection claims can be brought 
against any person or entity acting under color of state law and do not 
require proof of intentional discrimination.'*’ 


A. Systemic Gender Discrimination 


The United States Court of Appeals for the Fourth Circuit decided 
United States v. Commonwealth of Virginia’® in 1995, its second visit 


to the case. This decision led to the Supreme Court’s reversal of that 
case in United States v. Virginia'® the following year. The litigation 
began in 1990 when the United States sued Virginia and the all-male 
Virginia Military Institute (‘“VMI’’), in response to the complaint of a 
female high school student seeking admission to VMI.’ VMI boasts 
that it 





161. 44 F.3d 1229 (4th Cir. 1995), rev’d, United States v. Virginia, 116 S. Ct. 2264 
(1996). 

162. See United States v. Virginia, 116 S. Ct. 2264, 2274 (1996) (holding that sex- 
based government action must have an ‘‘exceedingly persuasive justification’). 

163. 20 U.S.C. §§ 1681-88 (1994). 

164. States have also looked to federal employment discrimination cases to help 
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See Fonseca v. Michigan State Univ., 542 N.W.2d 273 (Mich. Ct. App. 1995) (plaintiff 
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165. 42 U.S.C. §§ 3601-31 (1994). 
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167. 1994 in Review, supra note 5, at 801-02. 
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produces .. . ‘‘citizen-soldiers’’ through ‘‘an adversative, or doubt- 
ing, model of education’’ which features ‘‘[p]hysical rigor, mental 
stress, absolute equality of treatment, absence of privacy, minute 
regulation of behavior, and indoctrination in desireable values.’’:”? 


The district court rejected the government’s equal protection challenge 
and ruled in favor of VMI. 172 

On appeal, the Fourth Circuit held that single-gender education was 
‘‘pedagogically justifiable,’"”? and affirmed that admitting women to 
VMI would destroy aspects of the school’s mission, as well as deny 
applicants the benefits they sought in a VMI education.’ The court, 
however, vacated the district court’s opinion, holding that Virginia’s 
failure to offer a VMI-type experience to women violated the Equal 
Protection Clause. The court remanded the case to the district court, 
directing the defendants to implement a remedial plan that conformed 
with equal protection requirements. 

On remand, Virginia proposed to establish the Virginia Women’s 
Institute for Leadership (‘‘VWIL’’) at the privately funded Mary Baldwin 
College in Staunton, Virginia.’”> This program was intended to parallel 
that offered at VMI. Because its mission would be similar to VMI’s, 
VWIL would strive for its students to meet the same five goals as cadets 
at VMI: ‘‘education, military training, mental and physical discipline, 
character development, and leadership development.’”* VWIL, how- 
ever, would not offer the same rigid military regimen that is VMI’s 
central feature. Instead of utilizing the adversative method offered at 
VMI, VWIL would emphasize leadersip training, including courses in 
ethics, community service projects and participation in a leadership 
speaker series.’””? The district court approved Virginia’s plan and di- 
rected it ‘‘to proceed with all deliberate speed in implementing the 
Plan and to have the Plan operational for the academic year commencing 
in the Fall of 1995.’"”* The court retained jurisdiction to supervise the 
program’s implementation and directed Virginia to provide a status 
report every six months. 

The United States appealed, and in 1995 the Fourth Circuit once 
again took up the case to decide 


whether the Commonwealth of Virginia’s proposal (1) to continue 
to provide a single-gender military-type college education for men 





171. Id. at 2270 (quoting United States v. Commonwealth of Va., 766 F. Supp. 1407, 
1421 (W.D. Va. 1991)). 
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175. United States v. Commonwealth of Va., 852 F. Supp. 471 (W.D.Va. 1994); see 
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at the Virginia Military Institute (VMI), (2) to provide, beginning 
in 1995, a single-gender education with special leadership training 
for women at Mary Baldwin College, and (3) to continue to provide 
other forms of college education, including military training, for 
both men and women at other colleges and universities in the 
state is constitutionally permissible.” 


The court affirmed the district court’s approval of Virginia’s proposal. 

The United States argued that Virginia’s proposed remedial program 
did not correct the equal protection violation, specifically, the ‘‘denial 
to women of VMI’s unique educational methodology,’’ and that to cure 
the violation any remedial program would have to be ‘‘‘identical’ in 
substance and methodology to that of VMI.’"*° The United States 
contended that by not offering coeducation at VMI, Virginia was ‘‘re- 
lying on false stereotypes and generalizations ‘that women are not 
tough enough to succeed in VMI’s rigorous, military-style program,”’ 
and urged the court to order Virginia to admit women to VMI ‘‘as the 
only remedy for correcting the past constitutional violation.’’'* 

The court began its analysis by outlining the Supreme Court’s ‘‘in- 
termediate scrutiny’’ test for state regulations that classify by gender: 
first, the state’s objective must be ‘‘legitimate and important,’’ and 
second, there must be a direct and substantial relationship between the 
state’s objective and the means utilized to meet that objective.’*? In 
evaluating the first step of the test, the court advocated a ‘‘cautious 
approach,”’ ‘‘[gliving greater scrutiny to the selection of means than to 
the proferred objective’’ of the state.1** This, the court held, would 
recognize ‘‘an appropriate deference to legislative will,’’ while assuring 
‘“‘that the legislature does not accomplish its objectives through an 
unequal application of the law.’"* 


Traditional application of this ‘‘procedural equal protection analysis,”’ 
the court held, 


to a case where the classification is not directed per se at men or 
women, but at homogeneity of gender, presents a unique problem, 
because once the state’s objective is found to be an important one, 
the classification by gender is by definition necessary for accom- 
plishing the objective and might thereby bypass any equal protec- 
tion scrutiny. 
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Therefore, the court decided to ‘‘take the additional step of carefully 
weighing the alternatives available to members of each gender denied 
benefits by the classification.’’'* The court, then, added a third step 
to the Supreme Court’s test, which it called ‘‘an inquiry into the 
substantive comparability of the mutually exclusive programs provided 
to men and women.’”*” This new prong would not require that alter- 
natives left available to each gender by a classification based on gender 
homogeneity be the same, so long as the alternatives are ‘‘substantively 
comparable,’’ and the alternatives left open to one gender do not ‘‘lessen 
the dignity, respect, or societal regard of the other gender.’’*®* 

To meet the requirements of the Equal Protection Clause under the 
Fourth Circuit’s ‘‘special intermediate scrutiny test,’’ the court had to 
determine 


(1) whether the state’s objective of providing single-gender edu- 
cation to its citizens may be considered a legitimate and important 
governmental objective; (2) whether the gender classification 
adopted is directly and substantially related to that purpose; and 
(3) whether the resulting mutual exclusion of women and men 
from each other’s institutions leaves open opportunities for those 
excluded to obtain substantively comparable benefits at their in- 
stitution or through other means offered by the state. *° 


The court then turned to the first prong of the test, remembering to 
show deference to the legislative will, ‘‘so long as the purpose is not 
pernicious and does not violate traditional notions of the role of gov- 
ernment.’"®° The court found that education, although not a constitu- 
tional right, is ‘‘one of the most important functions of state and local 
government.’’!* When the state narrows the range of educational offer- 
ings, held the court, the class of people benefited is likewise narrowed. 
In this case, the court held that ‘‘providing the option of a single- 
gender college education may be considered a legitimate and important 
aspect of a public system of higher education,’’ and that “‘single-gender 
education at the college level is beneficial to both sexes.”’%? Citing the 
‘‘growing consensus in the professional community that a sexually 
homogeneous environment yields concrete educational benefits,’’ the 
court deferred to the ‘‘state’s selection of educational techniques’’ in 
concluding that ‘‘the purpose of providing single-gender education is 





186. Id. 
187. Id. 
188. Id. 
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not pernicious and falls within the range of the traditional governmental 
objective of providing citizens higher education.’’’” 

Turning to the second prong of the test, the court next considered 
whether the state’s classification was substantially related to its purpose 
by scrutinizing the means by which the state chose to meet its objective. 
Among the benefits provided by homogeneity of gender, the court cited 
the benefit of students not being distracted by the presence of the 
opposite sex. The only way to realize these benefits, held the court, 
“fis to limit admission to one gender,’’ and therefore ‘‘the means of 
classifying by gender are focused on the single-gender educational 
purpose as directly as the nature of the objective allows.’’** The court 
likewise held that such a single- gender classification is also directly 
related to ‘‘achieving the results of an adversative method in a military 
environment.’’*5 The court held that coeducation in an environment 
such as VMI’s would ‘‘destroy ... any sense of decency that still 
permeates the relationship between the sexes.’’ 1° 

In applying its new third prong, the court set out to decide how the 
benefits from which one gender is excluded are defined, and ‘‘on what 
level and to what degree must other benefits be comparable.’’**” The 
United States argued that women could only enjoy the benefits provided 
by a VMI education by being admitted to VMI. The court disagreed, 
holding that if VMI admitted women, ‘‘the program would be irrevo- 
cably altered, forever denying its unique methodology to both women 
and men.’’’* The court likewise rejected the United States’ argument 
that comparable opportunity meant providing men and women with 
identical programs. The court held that the law does not require ‘‘equal 
methods and equal results for different classes of people.’’® In order 
to mitigate the effects of a single-gender classification, the court held 
that the state must provide both genders benefits ‘‘comparable in 
substance, but not in form and detail.’ 

The court compared the program offered at VMI with the proposed 
program at VWIL and concluded that the goals and mission of the two 
programs are the same. Although the court conceded that the meth- 
odologies for attaining the goals at the two institutions were different, 
the court found them ‘‘reasonably calculated to succeed at each insti- 
tution.’°: The court also conceded that a VWIL degree would lack the 
“‘historical benefit and prestige’ of a VMI degree, but it nonetheless 
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concluded that the opportunities that would be available to both sexes 
would be ‘‘sufficiently comparable.’’ 

The court noted some skepticism that a state program implemented 
under court order would be established ‘‘with the intensity and per- 
severence necessary to provide a substantively comparable opportunity 
for women.’ Therefore, the court affirmed but remanded the case 
with instructions to the district court to include in its oversight of the 
implementation process assurance that (1) the program was headed by 
a qualified administrator; (2) the program was promoted to attract 
qualified candidates; (3) the state committed to adequate funding for 
the program; and (4) the program included continual review by profes- 
sional educators to ensure that the program’s goals continue to be 
met.? 

Judge Phillips dissented, arguing that the court must limit its inter- 
mediate scrutiny analysis to the actual objectives advanced by the 
state.2°> In this case, the objectives offered by the state, according to 
Judge Phillips, were ‘‘rationalizations compelled by the exigencies of 
this litigation’’ and should have been rejected by the court.?* Judge 
Phillips noted parenthetically that Virginia had not shown that its 
purpose was ‘‘exceedingly persuasive,’’?”’ as required by the Supreme 
Court in Mississippi University for Women v. Hogan.?® In Judge Phil- 
lips’ view, the state’s real objective was ‘‘not to create a new type of 
educational opportunity for women, nor to broaden the Common- 
wealth’s educational base for producing a special kind of citizen-soldier 
leadership, nor to further diversify the Commonwealth’s higher edu- 
cation system... .’’?° Rather, Judge Phillips saw the state’s proposed 
remedy as a ‘‘means to allow VMI to continue to exclude women in 
order to preserve its historic character and mission. . . .’’2° 

Although race-based classifications are ‘‘suspect’’ and sex-based clas- 
sifications are not, Judge Phillips argued that separate schools for men 
and women should no more be tolerated than separate-but-equal schools 
for members of different races.211 To meet equal protection scrutiny, 
Judge Phillips posited that single-gender institutions would have to be 
opened simultaneously, ‘‘having substantially comparable curricular 
and extra-curricular programs, funding, physical plant, administration 
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and support services, and faculty and library resources.’’?*? Such an 
arrangement also could not include discrimination involving tangible 
or intangible benefits, including ‘‘tradition, prestige and alumni influ- 
ence;’’ each institution would start with none? Judge Phillips con- 
cluded that Virginia’s proposed remedial plan fell ‘‘far short . . . from 
providing substantially equal tangible and intangible educational ben- 
efits to men and women.’’?"* 

The Fourth Circuit denied a rehearing en banc.?"* A dissenting opin- 
ion was filed by Judge Motz, joined by Judges Hall, Murnaghan and 
Michael, which was later quoted by Justice Ginsburg in her majority 
opinion in United States v. Virginia.?’* This dissent ‘‘agreed with Judge 
Phillips that Virginia had not shown an ‘exceedingly persuasive justi- 
fication’ for the disparate opportunities the State supported.’’?’” The 
dissent argued that a degree from the future VWIL could not compare 
to one from the 150-year-old VMI, and that while women are not 
guaranteed equal results under the Equal Protection Clause, they are 
guaranteed equal opportunity. ?"® 

The Supreme Court granted certiorari?*® and reversed the Fourth 
Circuit’s decision in 1996, in United States v. Virginia.?” Justice Gins- 
burg’s opinion adopted a new standard for gender classification cases: 
‘Parties who seek to defend gender-based government action must 
demonstrate an ‘exceedingly persuasive justification’ for that action.’’? 
The Court held that Virginia had not met this burden, and that the 
proposed VWIL program did not cure the constitutional violation be- 
cause it did not provide equal opportunity. 2? 

The Court found that ‘‘VMI’s all-male admission policy ‘[was not] in 
furtherance of a state policy of ‘‘diversity.’’??° Regarding Virginia’s 
argument that VMI’s adversative experience could not be offered to 
women without irreparably altering the program, the Court held that 
by focusing on means, rather than the end, Virginia fell ‘‘far short’’ of 
meeting the ‘‘exceedingly persuasive’’ burden: 24 


State actors controlling gates to opportunity, we have instructed, 
may not exclude qualified individuals based on “fixed notions 
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concerning the roles and abilities of males and females.’’?25 


To remedy the equal protection violation, Virginia ‘‘was obliged to 
show that its remedial proposal ‘directly address[ed] and relate[d] to’ 
the violation, the equal protection denied to women ready, willing, 
and able to benefit from educational opportunities of the kind VMI 
offers.’”?° The proposed program at VWIL, held the Court, was not 
comparable to VMI’s program. The Court specifically cited the ‘‘coop- 
erative’ method to be used at VWIL, participation in a ‘‘largely cere- 
monial’’ cadet corps, the lack of physical rigor and denial of the benefits 
of VMI’s prestige and 157-year history.?2” In reversing the second 
opinion of the Fourth Circuit and affirming its initial ruling, the Court 
noted that the court of appeals had ‘‘invented’’ its own equal protection 
standard, instead of inquiring whether Virginia’s proposed plan ‘‘placed 
women denied the VMI advantage in ‘the position they would have 
occupied in the absence of [discrimination].’’?* 

Justice Rehnquist concurred, writing that he would have reached the 
same result under the Court’s ‘‘traditional, ‘firmly established’’’ test 
that sex-based classifications ‘‘must bear a close and substantial rela- 
tionship to important governmental objectives.’’?° Justice Rehnquist 
argued that the Court’s decision in Hogan placed Virginia on notice 
that VMI’s admission policy was questionable, and he would have 
considered only evidence that post-dated the Hogan decision.”*° Rather 
than narrowing Virginia’s options to admitting women at VMI or doing 
away with VMI altogether, Justice Rehnquist would have accepted a 
proposal where ‘‘the two institutions offered the same quality of edu- 
cation and were of the same overall calibre.’’?*' In this case, however, 
Justice Rehnquist found that Virginia’s remedy failed because VWIL ‘‘is 
distinctly inferior to the existing men’s institution and will continue 
to be for the foreseeable future.’ ?°? 

Justice Scalia was the sole dissenter. He criticized the majority for 
‘drastically revis[ing the Court’s] established standards for reviewing 
sex-based classifications’’ and interpreting the ‘‘exceedingly persua- 
sive’’ language of Hogan incorrectly.?** The ‘‘substantial relation’’ re- 
quired by intermediate scrutiny, according to Justice Scalia, does not 
mandate a ‘“‘least-restrictive-means analysis,’’ and does not invalidate 
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sex-based classifications unless they ‘‘relate{ ] to characteristics that 
hold true in every instance.’’?** By adopting the ‘‘exceedingly persua- 
sive’’ standard, Justice Scalia argued that the Court had elevated sex- 
based classifications into the realm of strict scrutiny.2*° The Court 
should not have, in Justice Scalia’s view, disturbed the findings of fact 
by the courts below, specifically ‘‘[t]hat single-gender education is 
beneficial to both sexes.’’?%* ‘“This finding alone,’’ wrote Justice Scalia, 
‘*. . . should be sufficient to demonstrate the constitutionality of VMI’s 
all-male composition.’”*”? Under the Court’s opinion, Justice Scalia 
argued that ‘‘single-sex public education is unconstitutional;’’ that 
single-sex education is ‘‘threatened . . . with the cut-off of all state and 
federal support;’’ and that the Court’s decision would pose a special 
threat to private single-sex education.”** However, many legal experts 
and the Justice Department have disagreed, stating that Justice Ginsburg’s 
narrow opinion may not even affect some public single-sex institutions, 
so long as the states provided single-sex education ‘‘evenhandedly.’’?%9 

In Faulkner v. Jones,?*° the Fourth Circuit affirmed a district court 
decision that The Citadel and the State of South Carolina denied equal 
protection to Shannon Faulkner, a female student who was denied 
admission to The Citadel. Unlike the case involving VMI, where the 
United States Government was the only plaintiff, Faulkner involved a 
real plaintiff, whose rights were presently affected. The district court 
had issued a preliminary injunction ordering The Citadel to allow 
Faulkner to attend classes pending the litigation, and the Fourth Circuit 
affirmed the order.*: After trial, the district court found that the 
defendants were in violation of the Equal Protection Clause, ordering 
The Citadel to admit Faulkner ‘‘forthwith’’ and adopt a plan for women 
other than Faulkner that conformed with equal protection principles. 

Applying the principles established by the Fourth Circuit in United 
States v. Commonwealth of Virginia,?** the court affirmed the district 
court’s ruling, modifying the remedial order. South Carolina argued 
that its present system of higher education was the result of ‘‘gender- 
neutral factors,’’ and that there was not evidence of ‘an invidious 
intent to discriminate on the basis of gender’’ in its admission poli- 





234. Id. at 2295. 

235. Id. at 2295-96, 2306. 

236. Id. at 2296 (quoting 44 F.3d at 1238). Justice Scalia criticized the Court for relying 
on the dissenting opinion of Judge Phillips, rendering the trial ‘‘a sham.’’ Id. at 2301. 

237. Id. at 2297. 

238. Id. at 2293, 2305-07. 

239. Douglas Lederman, Supreme Court Rejects VMI’s Exclusion of Women, CHRON. OF 
HIGHER Epuc., July 5, 1996, at A21. 

240. 51 F.3d 440 (4th Cir.), cert. denied, 116 S. Ct. 352 (1995). 

241. Faulkner v. Jones, 10 F.3d 226 (4th Cir. 1993). 

242. Faulkner v. Jones, 858 F. Supp. 552 (D.S.C. 1994). See 1994 in Review, supra 
note 5, at 806-09. 

243. For purposes of discussing the Faulkner decision, United States v. Virginia 
[hereinafter VMI] refers collectively to both decisions of the Fourth Circuit in that case. 





1997] 1995 STUDENT DISCRIMINATION CASES 459 


cies.7** The court, however, held that The Citadel’s male-only admis- 
sions policy was an explicit gender-based classification, and therefore 
it was unnecessary to establish discriminatory intent.?** Despite South 
Carolina’s announced policy that it would provide single-gender edu- 
cation to both men and women, and that it would use gender-neutral 
factors to determine whether to provide such single-gender education, 
the court held that the state’s policy did not justify its failure to offer 
single-gender education to women due to lack of demand. Such an 
absence of demand had not been proven. Therefore, the court concluded 
that South Carolina and The Citadel were in violation of the Equal 
Protection Clause. 74° 

South Carolina also took issue with the district court’s remedy, 
arguing that it should have been given the opportunity to correct its 
constitutional violation before the district court imposed its own rem- 
edy.”*” The court noted that despite being put on notice by the Fourth 
Circuit’s first decision in VMI, South Carolina stalled in selecting a 
remedy for its constitutional violation. The district court then concluded 
that ‘‘if the state still wished to maintain The Citadel as an all- male 
institution, the only available remedy was the establishment of a parallel 
institution.’’“* Faulkner, however, would be unable to become a mem- 
ber of the Corps of Cadets after her junior year. Therefore, the district 
court ordered that she be admitted as the only available remedy. 

Regarding the state’s remedy, the court held that if South Carolina 
elect[ed] to maintain single-gender education at The Citadel, then it 
must provide parallel programs for men and women that are substan- 
tively comparable. Alternatively, the state could adopt a coeducational 
policy for The Citadel, or it could withdraw state support from The 
Citadel and permit that institution to continue as a private institution.” 

The court remanded the case to the district court with orders to adopt 
a new schedule, allowing reasonable time for each necessary step in 
implementing a plan. Faulkner’s rights, however, were immediately 
affected. Applying the basic remedial principle that ‘‘a state may not 
continue to ignore a clear judicial mandate finding a constitutional 
violation and still retain the opportunity to select its course of remedy,”’ 
the court held that ‘‘South Carolina may have forfeited its right to 
include Faulkner in its general remedial plans.’’ °° 

The court therefore adopted a bifurcated remedy: South Carolina was 
allowed to select its own course in providing higher education for its 
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citizens generally, but The Citadel was required to admit Faulkner to 
the Corps of Cadets if the state’s plan was not court approved and 
implemented by August 1995, when the Cadets were required to re- 
port.251 

Judge Hall concurred, although he criticized the court for failing to 
scrutinize the true motivations of Virginia in VMI, as well as for not 
integrating the Virginia Military Institute.?5? Judge Hamilton dissented, 
arguing that the court had ignored the Tenth Amendment in allowing 
the district court, rather than the State of South Carolina, to set state 
education policy. Judge Hall was satisfied that there was no demand 
at The Citadel for women seeking admission, and that that was a 


‘‘substantial justification’ to conclude that there was no equal protec- 
tion violation.?** 


B. Gender Discrimination Against Individuals 


Women won another major victory in 1995 in Cohen v. Brown 
University,?** where a Rhode Island federal district court held that 
Brown University discriminated against female athletes, a decision 
which was upheld on appeal in 1996. While many are jubilant at the 
prospect that women’s athletics will grow and prosper following these 
decisions, others ‘‘fear that cash- strapped universities will cut back 
drastically on intercollegiate athletics in order to comply with the 
law.’’25 

Cohen involved a class action suit against Brown University, its 
president and its athletic director, for allegedly violating Title IX of 
the Education Amendments of 197225 by discriminating against women 
in Brown’s athletic program. In 1991, Brown demoted its women’s 
gymnastics and volleyball teams from ‘‘full varsity’’ to ‘‘club varsity”’ 
status.*” Apparently attempting to comply with Title IX, Brown at the 
same time demoted the men’s golf and water polo teams to club varsity 





251. Id.. 

252. Id. at 451. 

253. Id. 

254. 879 F. Supp. 185 (D.R.I. 1995), aff'd in part, rev’d in part, 101 F.3d 155 (1st 
Cir. 1996), cert. denied, 1997 WL 81992 (U.S. Apr. 21, 1997). 

255. Jim Naughton, Appeals Court Affirms Ruling That Brown U. Discriminated 
Against Female Athletes, CHRon. oF HIGHER Epuc., Nov. 29, 1996, at A41. 

256. 20 U.S.C. §§ 1681-88 (1994). ‘‘Title IX applies to all of an institution’s programs 
if any part of an educational institution receives federal funds.’’ 879 F. Supp. at 194. 
Although Title [IX ‘‘does not mandate strict numerical. equality between the gender 
balance of a college’s athletic program’’ and that of its student body, 991 F.2d at 894, 
evidence of a gender imbalance is ‘‘relevant to a determination of non-compliance.”’ 879 
F. Supp. at 194. 

257. Id. at 187. Brown has a two-tiered varsity system: ‘‘university-funded’’ varsity 
teams are fully supported by the university; ‘‘donor-funded”’ varsities must raise their 
own funds through private donations. ‘‘[MJost donor-funded varsities have found it 


difficult to maintain a level of competitiveness as high as their ability would otherwise 
permit.’’ Id. at 189. 
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status. ‘‘Although the number of varsity sports offered to men and 
women are equal, the selection of sports offered to each gender gen- 
erates far more individual positions for male athletes than for female 
athletes.’’?5* The plaintiffs argued that given the already disproportion- 
ate share of Brown’s resources that men’s athletic teams enjoyed, the 
‘facially even-handed demotions perpetuated Brown’s discriminatory 
treatment of women.’”5° 

After hearing testimony on plaintiffs’ motion for a preliminary in- 
junction, the district court ordered that the two women’s teams be 
reinstated to ‘‘university-funded’’ status and prohibited Brown from 
demoting any other women’s varsity team until the case was resolved.?© 
The First Circuit affirmed.?*! Following a trial on the merits, the district 
court found that Brown was in violation of Title IX. The court then 
went on to determine ‘‘whether the University accomodates effectively 
‘the interests and abilities of students to the extent necessary to provide 
equal opportunity in the selection of sports and levels of competition 
available to members of both sexes.’’’?® 

The plaintiffs argued that Brown’s athletic program was in violation 
of the ‘‘Equal Opportunity’’ provision of Title IX’s athletics regula- 
tions,?* which requires that an institution’s athletic program ‘‘afford 
equal opportunities to male and female athletes.’’*** Several years after 
promulgating the regulations, the Department of Education’s Office of 
Civil Rights (‘‘OCR’’) published a policy interpretation measuring Title 
IX compliance in the area of effective accommodation.” The policy 





258. Id. 

259. Id. at 187. 

260. Cohen v. Brown Univ., 809 F. Supp. 978 (D.R.I. 1992). 

261. Cohen v. Brown Univ., 991 F.2d 888 (1st Cir. 1993). 

262. Id. at 193 (quoting 44 Fed. Reg. 71,413, at 71,417 (1979)). The parties entered 
into a settlement agreement during trial concerning the university-funded varsities. 
Therefore, the court’s opinion focused primarily on the alleged disparities ‘‘in the number 
of intercollegiate participation opportunities available to men and those available to 
women.”’ Id. at 193. 

263. The Department of Education’s Office of Civil Rights (‘‘OCR’’) promulgated 
regulations to administer Title IX. 34 C.F.R. § 106 (1994). See 879 F. Supp. at 194-95. 

264. 879 F. Supp. at 195. 34 C.F.R. § 106.41(c) provides 10 factors for determining 
whether equal opportunities are available. Only the first factor, ‘‘[w]hether the selection 
of sports at levels of competition effectively accommodate the interests and abilities of 
members of both sexes,’’ was addressed by the court’s opinion. The other nine were 
settled between the parties during trial, as they related only to the university-funded 
teams. 

265. 879 F. Supp. at 195; 44 Fed. Reg. 71,413 (1979). The First Circuit had previously 
held in the case that Title IX regulations ‘‘deserve controlling weight,’ and that the 
policy determination should receive ‘‘substantial deference,’’ Cohen v. Brown Univ., 991 
F.2d at 895-97; 879 F. Supp. at 197 (quoting Chevron, U.S.A. v. Natural Resources 
Defense Council, 467 U.S. 837, 104 S. Ct. 2778 (1984) (agency regulations are binding 
on courts ‘‘unless they are arbitrary, capricious, or manifestly contrary to the statute’’)), 
and the district court rejected defendants’ argument that the regulations were ‘‘interpre- 
tive’’ rather than ‘‘legislative.’’ 879 F. Supp. at 198-99. 
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interpretation utilizes both a three-prong and a two-part test to measure 
compliance. Setting out to determine ‘‘whether the selection of sports 
and levels of competition effectively accommodate the interest and 
abilities of both sexes,’’ the court applied the prongs of the three-part 
test to the facts before it.?° 

The first prong of the policy interpretation’s test asks ‘‘[w]hether 
intercollegiate level participation opportunities for male and female 
students are provided in numbers substantially proportionate to their 
respective enrollments.’’?®* The court held that ‘‘an institution satisfies 
prong one provided that the gender balance of its intercollegiate athletic 
program substantially mirrors the gender balance of its student enroll- 
ment.’6° Defendants argued that because the gender composition of its 
athletic program is ‘‘unpredictable and out of . . . control,’ ‘‘substantial 
proportionality’’ should be liberally construed in favor of the university. 
The court found that Brown ‘‘predetermine[s]’’ the gender balance of 
its athletic program ‘‘through the selection of sports it offers ..., the 
size of the teams it maintains . . ., the quality and number of coaches 
_it hires, and the recruiting and admissions practices it implements.’’?”° 

Defendants also argued that the ‘‘participation opportunities’’ re- 
quired by the policy interpretation should be measured by counting the 
filled and unfilled slots on each athletic team. The court disagreed, 
and held that ‘‘participation opportunities’’ should be measured ‘‘by 
counting the actual participants on intercollegiate teams.’’?”! Finally, 
the court rejected defendants’ argument that equal participation oppor- 
tunities should be measured by the number of chances offered by the 
university for men and women to participate. Drawing an analogy to 
Title VII principles, defendants contended that the court should com- 
pare the ‘‘interested athlete pool’’ and the actual composition of Brown’s 
athletic program.?”? Deciding that such interests are ‘‘impossible’’ to 
quantify, the court rejected the defendants’ alternative interpretation of 
prong one.?”* Therefore, because Brown maintained a 13.01% disparity 
between female athletic participation and female enrollment, the court 
held that the plaintiffs had proven that Brown did not satisfy prong 
one.?”4 

Because an institution might legitimately try to provide opportunities 
to women students and still not achieve substantial proportionality, the 





266. 879 F. Supp. at 196. The two-part test was not at issue in this case. Id. at n. 26. 

267. Id. at 200. 

268. 44 Fed. Reg. at 71,418. Plaintiffs bear the burden of proving that an institution 
complies with prong one, and the institution is in compliance with the three-prong test 
if it meets only prong one. 879 F. Supp. at 200. 

269. Id. 

270. Id. at 202. 

271. Id. at 202-04. 

272. Id. at 205. 

273. Id. at 205-07. 

274. Id. at 211. 
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college or university may provide more opportunities to one gender 
than to the other if it meets prong two or three of the test. Prong two 
inquires, ‘‘Where the members of one sex have been and are underre- 
presented among intercollegiate athletes, whether the institution can 
show a history and continuing practice of program expansion which is 
demonstrably responsive to the developing interest and abilities of the 
members of that sex... .’?75 This illustrates that Title IX does not 
require complete gender parity or strict quotas. ‘‘Program expansion’”’ 
cannot be accomplished simply by reducing the number of men’s teams 
to increase female participation, although such a method may be used 
to satisfy prong one.?”° Although Brown had an ‘‘impressive history of 
program expansion,’’ the court held that it had failed to maitain a 
continuing practice of program expansion for women.?”” Brown’s elim- 
ination of several men’s teams did not constitute such a continuing 
practice. 

If a plaintiff proves that an institution does not satisfy prongs one 
and two of the policy interpretation’s test, it still must prove that prong 
three is also not satisfied. Prong three asks, ‘‘Where the members of 
one sex are inderrepresented among intercollegiate athletes, and the 
institution cannot show a continuing practice of program expansion 
such as that cited above, whether it can be demonstrated that the 
interests and abilities of the members of that sex have been fully and 
effectively accommodated by the present program.’””* Therefore, where 
athletes are underrepresented by gender, and they have ‘‘both the 
interest and ability to compete at the intercollegiate level, they must 
be fully and effectively accommodated.’’?”? However, an institution does 
not have to upgrade or add intercollegiate teams unless there is a 
‘‘reasonable expectation that intercollegiate competition in that sport 
will be available within the institution’s normal competitive regions.’’?®° 
The court held that Brown did not satisfy prong three because it ‘‘failed 
to increase the number of intercollegiate participation opportunities . . . 
by elevating a team with demonstrated interest and ability from below 
intercollegiate status to intercollegiate status,’’ and because Brown 
prevented these women athletes ‘‘from developing fully their compet- 
itive abilities and athletic skills’? by failing ‘‘to maintain and support 
women’s donor- funded teams at Brown’s highest level.’’* 





275. 44 Fed. Reg. at 71,418. 

276. 879 F. Supp. at 207. 

277. Id. at 211. 

278. 44 Fed. Reg. at 71,418. 

279. 879 F. Supp. at 208. The court held that four donor funded women’s teams 
(gymnastics, fencing, skiing and water polo) had demonstrated the interest and ability 
to compete at the highest varsity level, and that two of those teams (volleyball and 
skiing) ‘‘would be able to sustain a competitive intercollegiate varsity schedule if sup- 
ported at donor-funded status.’’ Id. at 190-91. 

280. 44 Fed. Reg. at 71,418. 

281. 879 F. Supp. at 212. 
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Finally, the court held that Brown’s two-tiered athletic program also 
violated the ‘‘equal treatment’’ portion of the regulation, because ‘‘far 
more male athletes are being supported at the university-funded level 
than are female athletes, and thus, women receive less benefit from 
their intercollegiate varsity program as a whole than do men from their 
intercollegiate varsity program as a whole.’”®? After finding Brown in 
violation of Title IX, the court outlined a number of ways in which 
Brown could comply with Title IX: 


It may eliminate its athletic program altogether, it may elevate or 
create the requisite number of women’s positions, it may demote 
or eliminate the requisite number of men’s positions, or it may 
implement a combination of these remedies.2® 


Because Title IX gives an institution wide latitude, the court left it up 
to Brown to determine its path to compliance and ordered the university 
to submit a comprehensive plan.?** Brown submitted its plan, which 
the court rejected. Partly to expedite an appeal on liability, the district 
court entered a remedial order requiring Brown to ‘‘elevate and maintain 
at university- funded varsity status the women’s gymnastics, fencing, 
skiing, and water polo teams.’”*5 

On appeal, Brown challenged certain evidentiary rulings by the 
district court and made several constitutional and statutory challenges 
to the test the district court applied in determining Title IX compliance. 
In 1996, the First Circuit affirmed the district court’s rulings on liability, 
but remanded the case for reconsideration of the remedy in the lower 
court.” The court of appeals emphasized that the case in question was 
“not an affirmative action case,’’ as argued by Brown, but was rather 
an antidiscrimination case.?®’ 

After rejecting Brown’s arguments concerning liability, the court 
addressed the remedy. The court held that the district court erred by 
substituting its own remedial plan for that submitted by Brown. The 
initial plan proposed by Brown sought to meet the court’s requirements 
without causing the university excessive financial strain. Brown then 
proposed that if the court found its first idea unacceptable, it would 
cut one or more of its men’s teams.?* The district court found Brown’s 
proposal to be ‘‘fatally flawed,’’ and an effort ‘‘not made in good 





282. Id. at 213 (citing 34 C.F.R. § 106.41(c)(2)-(10); 44 Fed. Reg. at 71,415-17). 

283. Id. at 214. 

284. Id. The court, however, suggested that it is not in the spirit of Title IX to ‘‘bring 
the advantaged population down to the level of the disadvantaged population.’’ Id. 
(quoting testimony of Dr. Lopiano, Trial Tr. 12/2/94 at 59). 

285. Cohen v. Brown Univ., 101 F.3d 155, 162 (1st Cir. 1996), cert. denied, 1997 WL 
81992 (U.S. Apr. 21, 1997). 

286. Id. 

287. Id. at 169-72. 

288. Id. at 186. 
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faith.’’8° Specifically, the district court criticized the plan for disre- 
garding donor-funded varsity teams, and for ‘‘artificially boost{ing] 
women’s varsity numbers by adding junior varsity positions on four 
women’s teams.’”* The court also stated that ‘‘an institution does not 
provide equal opportunity if it caps its men’s teams after they are well- 
stocked with high-caliber recruits while requiring women’s teams to 
boost numbers by accepting walk-ons.’’?% 

The First Circuit agreed that Brown’s plan ‘‘fell short of a good faith 
effort,’’ but the court held that Brown’s proposal to cut men’s teams 
was permissible? Therefore, the court remanded the case so that 
Brown could submit another proposal for Title IX compliance.” Chief 
Judge Torruella dissented, arguing that the Supreme Court’s decisions 
in Adarand Constructors, Inc. v. Pena®** and United States v. Virginia?® 
required the court to re-evaluate some of the issues in the case. In light 
of Adarand’s ruling that ‘‘all racial classifications . . . must be analyzed 
under strict scrutiny,’?®* Judge Torruella argued that the court should 
‘‘view so-called ‘benign’ gender- conscious governmental actions under 
the same lens as any other gender-conscious governmental actions.’’?%” 
Judge Torruella also argued that the district court’s holding was flawed 
because it did not apply the ‘‘exceedingly persuasive’’ standard estab- 
lished in United States v. Virginia2% Additionally, the dissent con- 
tended that the district court, by its interpretation of the three-prong 
test, had created a quota system that must be justified by meeting the 
‘fextremely persuasive’ burden.” Finally, the Chief Judge criticized 
the majority for giving insufficient guidance with respect to the use of 
statistical evidence, and for disregarding Brown’s First Amendment 
freedom ‘‘to craft its own athletic program and to choose the priorities 
of that program.’ 

In Gonyo v. Drake University,*°' the court granted defendants’ motion 
for summary judgment where former members of Drake’s wrestling 
team claimed that the university violated Title IX by discontinuing its 
wrestling program and removing several male athletic scholarships. In 
1992, Drake University determined that it could not fund all of its 





289. 

290. Id. 

291. Id. at 187. 

292. Id. 

293. Id. at 188. 

294. 115 S. Ct. 2097 (1995). See Leland Ware, Tales From The Crypt: Does Strict 
Scrutiny Sound the Death Knell for Affirmative Action in Higher Education? 23 J.C. & 
U.L. 43 (1996). 

295. 116 S. Ct. 2264 (1996). See supra notes 168-239 and accompanying text. 

296. 115 S. Ct. at 2113. 

297. 101 F.3d at 190. 

298. Id. at 190-91 (citing United States v. Virginia, 116 S. Ct. at 2274). 

299. Id. at 195. 

300. Id. at 199. 

301. 879 F. Supp. 1000 (S.D. Iowa 1995). 
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existing athletic programs at competitive levels. This put the university 
in a precarious position: reducing the amount of money alotted for 
women’s teams would exacerbate the underrepresentation of women 
athletes at Drake, which is prohibited by the participation requirements 
of OCR’s regulations;*°? reducing the available scholarships to men’s 
teams would ‘‘magnify the scholarship disparity’’ prohibited by the 
regulations’ scholarship test.°°? Drake decided to discontinue its wres- 
tling program. The court held that because the participation test ‘‘more 
comprehensively serves the remedial purposes of Title IX than does the 
scholarship test,’’ it prevailed, and Drake was not in violation of Title 
IX.3% The court further held that when institutions consider gender in 
decreasing athletic offerings, this consideration does not violate the 
Equal Protection Clause.>® 

In Wilson v. Glenwood Intermountain Properties, Inc. ,*% Mark Wilson 
and Anne Walker (collectively, ‘‘the plaintiffs’’), both unmarried, ap- 
plied to rent apartments from the defendant landlords, all of whom 
were approved under Brigham Young University’s (‘‘BYU’’) off-campus 
housing program?” All eight of the apartment complexes Wilson ap- 
plied to refused to rent to him because he was not a BYU student, and 
three refused to rent to Wilson because he was male (they only rented 
to female BYU students). All three of the complexes Walker applied to 
refused to rent to her because she was female, and they only rented to 
male BYU students. °° Wilson also applied to two apartment complexes, 
telling them he was a single parent. Both apartments replied that they 
did not rent to individuals with children2” 

The plaintiffs brought five causes of action, all arising from the 
defendant landlords’ alleged violations of the Fair Housing Act 
(‘‘FHA’’),*?° seeking an injunction against future violations. BYU inter- 
vened and filed a motion for summary judgment; the defendant land- 
lords filed a motion for summary judgment; and the plaintiffs also filed 
a motion for summary judgment. The plaintiffs alleged that various of 
the defendant landlords refused to rent to them in violation of the 





302. 34 C.F.R. § 106.41(c)(2)-(10) (requiring equal athletic opportunity for both sexes); 
see supra note 282 and accompanying text; 879 F. Supp. at 1004. 

303. 34 C.F.R. § 106.37(c)(1) (requiring recipients of federal financial assistance who 
award athletic scholarships to provide reasonable opportunities for the awards for both 
sexes in proportion to the number of students of each sex participating in athletics); 879 
F. Supp. at 1004. 

304. Id. at 1006. 

305. Id. (citing Kelley v. Board of Trustees, 35 F.3d 265, 272 (7th Cir. 1994)). 

306. 876 F. Supp. 1231 (D.Utah 1995), vacated, 98 F.3d 590 (10th Cir. 1996). 

307. All single students at BYU are required to live either on campus or in BYU- 
approved off-campus housing. Landlords enter into contracts with BYU to provide 
approved off-campus housing, and the landlords must comply with BYU’s off-campus 
housing policy to become certified. Id. at 1235. 

308. Id. at 1236. 

309. Id. at 1236-37. 

310. 42 U.S.C. §§ 3601-31 (1994). 
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FHA’s provisions concerning: (1) religious discrimination; (2) gender 
discrimination; (3) familial status;*** (4) terms, conditions, and privi- 
leges;?!* and (4) discriminatory advertising. *"* 

The court held that plaintiffs lacked standing to bring their claims 
and ruled in favor of the defendants and BYU. In order to have standing: 


(1) the plaintiff must suffer actual or threatened injury; (2) the 
plaintiff’s injury must be traceable to the alleged unlawful conduct 
of the defendant; and (3) the relief the plaintiff seeks must be 
likely to remedy the plaintiff’s injury.** 


The court rejected plaintiffs’ familial status claim because they did not 
allege that they had any children of their own, nor that they would 
have been injured as a result of the landlords’ refusal to rent to 
individuals with children.5* 

The plaintiffs based their religious discrimination claim on the prem- 
ise that the defendant landlords segregated Mormons from non-Mor- 
mons. The court, however, held that plaintiffs had failed to allege that 
they were Mormons, or that the segregation of Mormons would interfere 
with the plaintiffs’ religious rights.*** Even if the plaintiffs did have 
standing, the court held, they would not have been entitled to relief. 
The court noted that the analysis used in Title VII employment dis- 
crimination cases is also appropriate for FHA claims.*‘7 However, the 
landlords did not know anything about the plaintiffs’ religious beliefs, 
and even if plaintiffs could make out a prima facie case of discrimi- 
nation, the landlords had legitimate, non-discriminatory reasons for not 
renting to them (among them the ‘‘desire to remain certified’’ under 
the BYU housing program).*** Even under a theory of disparate impact, 
the landlords’ refusal is justified by ‘‘compelling business necessity.’’*’° 

The plaintiffs admitted that they were not BYU students when they 
applied to rent from the defendant landlords. Furthermore, Title IX 
provides that educational institutions such as BYU may segregate stu- 
dents by gender in student apartments or residence halls. This applies 





311. 42 U.S.C. § 3604(a). 

312. 42 U.S.C. § 3604(b), (d). 

313. 42 U.S.C. § 3604(c). 

314. 876 F. Supp. at 1239 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 112 
S. Ct. 2130 (1992)). 

315. 876 F. Supp. at 1239. The court held that the plaintiffs also lacked standing as 
‘‘testers,’’ individuals who do not intend to rent or purchase a home or apartment, but 
pose as renters in order to collect evidence for an FHA claim. Id. & n.17. Even ‘‘testers’’ 
must allege an actual or threatened injury to have standing. Id. at 1239 (citing Havens 
Realty Corp. v. Coleman, 455 U.S. 363, 373, 102 S. Ct. 1114, 1121 (1982) (validating 
the doctrine of tester standing)). 

316. 876 F. Supp. at 1240. 

317. Id.; see McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973). 

318. 876 F. Supp. at 1240-41. 

319. Id. at 1241; see Dothard v. Rawlinson, 433 U.S. 321, 97 S. Ct. 2720 (1977). 
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both to on- and off-campus housing.®”° In 1978, the Justice Department 
also entered into an agreement with BYU, stipulating that BYU was 
not precluded from segregating its students by sex in student housing. 
Furthermore, in 1989, the Department of Education granted BYU’s 
application for a Title IX exemption ‘‘from all gender-based regulations 
which would interfere with the strongly held tenets of BYU’s sponsoring 
church.’’*21 Therefore, the plaintiffs also lacked standing with respect 
to their gender discrimination claim. 

The court also found that plaintiffs did not have standing to assert 
their discriminatory advertising claim, because the advertising in ques- 
tion did not mention religion, and any references to gender segregation 
were both truthful and legal.*2? The court also rejected plaintiffs’ ar- 
guments regarding their ‘‘terms and conditions’’ discrimination claim, 
and regarding the isse of attorneys’ fees. The plaintiffs appealed, and 
the Tenth Circuit vacated the district court’s opinion, remanding to the 
district court to dismiss for lack of jurisdiction. *** 


III. HARASSMENT 


Harassment suits, which have been brought almost exclusively in 
cases of sexual harassment, are usually brought in the higher education 
context either under 42 U.S.C. section 1983, or under Title IX.*7* Under 
section 1983, such a claim must be brought against a teacher or school 
official acting under color of state law. Title IX applies only to insti- 
tutions that receive federal funds, and not against the individuals 
accused of harassment. *?5 

Doe v. Petaluma City School District®?° involved a junior high school 
student who brought an action under Title IX and 42 U.S.C. section 
1983 for her counselor’s inaction in halting instances of peer sexual 
harassment against her. The district court had entered an order holding 
that the school could be held liable under Title IX; Richard Homrig- 
house, the counselor, could not be sued as an individual under Title 
IX but could be sued for Title IX violations under section 1983; and 
Homrighouse was not entitled to qualified immunity. Homrighouse 
appealed from the order denying qualified immunity and asked the 
court to exercise ‘‘pendant appellate jurisdiction’ to determine whether 





320. 20 U.S.C. § 1686 (1994); 45 C.F.R. § 86.32; 876 F. Supp. at 1243. 

321. 876 F. Supp. at 1244. 

322. Id. at 1245. 

323. Wilson v. Glenwood Intermountain Properties, Inc., 98 F.3d 590 (10th Cir. 1996). 

324. See 1994 in Review, supra note 5, at 828-30; Slater v. Marshall, 906 F. Supp. 
256 (E.D.Pa. 1995). 

325. 1994 in Review, supra note 5, at 829. 

326. 54 F.3d 1447 (9th Cir. 1995). See also Jane Doe v. Petaluma City Sch. Dist., No. 
C 93-00123 CW, 1996 WL 432298 (N.D.Cal. July 22, 1996) (granting plaintiff’s motion 
for reconsideration in action alleging defendants failed to stop peer sexual harassment; 
standard applicable to the action is traditional Title VII hostile environment standard). 
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he could be sued under section 1983 for a Title IX violation.*?”? The 
court did not address whether Homrighouse could be sued under section 
1983 for a violation of Title IX, because ‘‘[o]n review of a denial of 
qualified immunity, ‘[the court had] jurisdiction only to decide if 
defendant’s conduct violated . . . clearly established [law].’’’*?* 

Doe alleged that Homrighouse had a duty under Title IX to prevent 
peer sexual harassment, and that he exhibited ‘‘intentional indiffer- 
ence’’ to her right not to be harassed by other students. Doe did not 
allege that Homrighouse harassed her.*?° As a public school official, 
Homrighouse asserted the defense of qualified immunity. In determin- 
ing ‘‘whether it was clearly established under Title IX that Homrighouse 
had a duty to do something about the peer harassment,’’**° the court 
examined the state of the law between the fall of 1990 and February 
of 1992, when Homrighouse’s alleged inaction took place.**’ The court 
concluded that ‘‘it was not clearly established, at the time of Homrig- 
house’s alleged inaction, that he had a duty to prevent peer sexual 
harassment.’”? The court held that as of February 1992, there existed 
no such right under Title IX that would require Homrighouse to prevent 
harassment by Doe’s peers. **? 

Doe presented a letter from OCR to the school district that allegedly 
notified the school district that under OCR’s interpretation of Title IX, 
the school district had a duty to prevent the kind of peer harassment 
that occurred against Doe. The court, however, held that ‘‘an opinion 
letter by the OCR does not clearly establish that Title IX created a duty 
on the part of Homrighouse to act.’*** The court also found that it 
would be unreasonable to expect Homrighouse to predict that ‘‘Title 
VII analogies might be used . . . to hold him individually liable to Doe 
under Title IX.’’*°> The court conceded that considering the Supreme 
Court’s decision in Franklin v. Gwinnett County Public Schools,3** ‘‘[iJf 
Homrighouse engaged in the same conduct today, he might not be 
entitled to qualified immunity.’’**’ 





327. Id. at 1449. 

328. Id. (citing Pelletier v. Federal Home Loan Bank, 968 F.2d 865, 871 (9th Cir. 
1992)). 

329. 54 F.3d at 1450. 

330. Id. 

331. Id. at 1451. This time period was in between two Supreme Court decisions, 
Cannon v. University of Chicago, 441 U.S. 677, 99 S. Ct. 1946 (1979) (Title IX enforceable 
through an implied private right of action), and Franklin v. Gwinnett County Pub. Sch’s, 
503 U.S. 60, 112 S. Ct. 1028 (1992) (private plaintiffs could seek monetary damages 
against a school under Title IX for intentional discrimination against a student by a 
teacher). See infra note 350 and accompanying text. 

332. 54 F.3d at 1451. 

333. Id. 

334. Id. at 1452. 

335. Id. 

336. 503 U.S."60, 112 S. Ct. 1028 (1992). 

337. 54 F.3d at 1452. 
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Judge Pregerson dissented, asserting that case law did exist at the 
time of Homrighouse’s alleged harassment that should have alerted him 
of his duty to act to stop peer-to-peer sexual harassment. The dissent 
argued that ‘‘the fact that in 1990, no court had yet held a school 
official liable for failing to stop student-to-student sexual harassment 
should not automatically immunize Homrighouse from suit.’’%** Fur- 
thermore, Judge Pregerson contended that ‘‘courts regularly looked to 
Title VII cases as guides in interpreting Title IX,**° and that Homrig- 
house had received a copy of OCR’s letter warning that failing to stop 
such harassment violated Title IX 3° 

In Murray v. New York University College of Dentistry,**: the Second 
Circuit affirmed the district court’s dismissal of a suit brought by 
Patricia Murray, a student at New York University College of Dentistry 
(‘‘NYU’’). Murray brought a claim under Title IX for gender discrimi- 
nation based on sexual harassment. The district court dismissed the 
case because Murray’s complaint failed to allege either that NYU had 
notice of the alleged sexual harassment before it stopped, or that NYU 
retaliated against Murray after she informed NYU about the harassment. 
Murray appealed, asserting that her complaint sufficiently alleged the 
elements of a hostile environment claim under Title IX. 

During Murray’s second year at NYU, Mitchell Davidson, a patient 
at NYU’s dental clinic began harassing Murray, staring at her, com- 
menting on her appearance, and asking her on dates. Another student 
informed the chief of the dental clinic, Dr. Esther Kuyinu, that the 
Davidson had been ‘‘sexually harassing’? Murray.*? Kuyinu repri- 
manded Davidson. However, Davidson continued to harass Murray, 
now stalking her both at and outside of NYU. Murray began to alter 
her routes to and from the clinic, entering through a back door. No 
further action was taken by Kuyinu. In March of 1993, Murray became 
so distracted by Davidson that she sought help from the first doctor 
she could find, Dr. Ira Gulker, who told her to ‘‘grow up.’’34% 

That year, Murray failed six of her twenty-eight courses and received 
a grade of incomplete for four. The Academic Standing Committee sent 
Murray a letter stating that the committee had recommended that 
Murray repeat her second year. Murray appealed the decision, citing 
“‘several extenuating circumstances,’’ including Davidson’s harassment, 
as the true reasons for her poor performance. Murray proposed that she 
make up her deficient work without repeating the entire second year. 





338. Id. at 1453 (citing Bator v. State of Haw., 39 F.3d 1021, 1027-28 (9th Cir. 1994) 
(constitutional and statutory right to be free from sexual harassment, including from 
one’s peers, was Clearly established in 1988); Ellison v. Brady, 924 F.2d 872 (9th Cir. 
1991) (holding employers liable for harassment perpetrated by victim’s co-worker)). 

339. Id. at 1454. 

340. Id. at 1455. 

341. 57 F.3d 243 (2d Cir. 1995). 

342. Id. at 245. 

343. Id. 
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Murray also filed a harassment complaint with the Equal Employment 
Opporturiity office at NYU, which took no action on the complaint. 
The Executive Faculty ultimately decided that Murray should repeat 
her second year.34 

In district court, Murray claimed that NYU violated Title IX by 
‘allowing the discriminatorily abusive environment created by David- 
son to persist after the College had notice of it,’’ and by ‘‘retaliating 
against her for asserting her right under Title IX to be free from 
discrimination on the basis of gender.’’*** The court granted NYU’s 
motion to dismiss, holding that because Davidson was not an agent or 
employee of NYU with supervisory authority over Murray, his conduct 
could not be imputed to NYU ‘‘unless an NYU official or agent had 
notice that Murray was being subjected to a hostile environment and 
failed to take appropriate action.’*** The court found that Murray had 
failed to bring the harassment to NYU’s attention, and the college 
therefore could not be held responsible. 

On appeal, Murray claimed that her complaint alleged facts sufficient 
to support reasonable inferences that NYU had notice, that Murray was 
subjected to a hostile environment, and that NYU retaliated against her 
for complaining by requiring her to repeat her second year.**” The court 
recognized that with respect to discrimination claims brought under 
Title IX by employees, and in cases involving ‘‘a student's private right | 
of action under Title IX for gender discrimination occurring in college 
disciplinary proceedings,’’ it looked to Title VII for the appropriate 
legal standard.*** The court cited the Supreme Court’s decision in 
Franklin v. Gwinnett County Public Schools**® as authority for the 
proposition that Title VII standards should apply to a sexual harassment 
claim brought by a student.**° Under Title VII, the harassing conduct 
of a supervisor or coworker can be imputed to the employer if the 
employer knew or should have known of the conduct.**! Murray argued 
that this ‘‘constructive notice’’ principle should be extended to situa- 
tions where the hostile environment is created by third parties in claims 
under Title VII and Title IX.3% 

The court held, however, that neither the other student’s complaint 
to Kuyinu, nor Murray’s request for assistance from Gulker could 
‘“‘support a reasonable inference that NYU had the requisite notice.’’>** 





344. Id. at 245-47. 

345. Id. at 247. 

346. Id. 

347. Id. at 248. 

348. Id. 

349. 503 U.S. 60, 73, 112 S. Ct. 1028, 1036-37 (1992) (invoking Title VII in holding 
that Title IX authorizes awards of compensatory damages to Title IX plaintiffs generally). 

350. 57 F.3d at 248-49. 

351. Id. at 249 (citing 29 C.F.R. § 1604.11(d) (1993)). 

352. Id. at 250. 

353. Id. 
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The court found that because there was no allegation that Kuyinu’s 
warning went unheeded, and because Murray did not inform Gulker 
that Davidson’s harassment was of a sexual nature, Murray’s complaint 
did not sufficiently allege that NYU’s agents knew or should have 
known about Davidson’s harassment. The court also rejected Murray’s 
argument that Davidson’s harassment was ‘‘so persistent and became 
so widely known at the College,’’ that NYU must have or should have 
known about the hostile environment.** Furthermore, the court rejected 
Murray’s retaliation claim on the basis that her complaint made ‘‘no 
allegation either that NYU selectively enforced its academic standards, 
or that the decision in Murray’s case was inconsistent with those 
standards.’’**5 

In United States v. Baker,** a federal district court in Michigan 
granted defendants’ motion to quash the government’s five-count in- 
dictment under 18 U.S.C. § 875(c), which accused Baker of ‘‘transmit- 
ting threats to injure or kidnap another, in electronic mail (e-mail) 
messages transmitted via the Internet.’’**” Defendant Jake Baker, a 
student at the University of Michigan, exchanged e-mail messages with 
defendant Arthur Gonda, operating from a computer somewhere in 
Ontario, Canada, expressing ‘‘a sexual interest in violence against 
women.’”5* Baker moved to quash the indictment, arguing that applying 
the statute to the e-mail transmissions exceeded the bounds of the First 
Amendment. The government asserted that ‘‘true threats’’ are not pro- 
tected by the First Amendment, and that the question of whether the 
communications constituted true threats was one for a jury.**° 

Eighteen U.S.C. § 875(c) provides penalties for communications trans- 
mitted in interstate or foreign commerce ‘‘containing any threat to 
kidnap any person or any threat to injure the person of another.’’*° 
Although the Supreme Court has not determined the permissible scope 
of section 875(c) under the First Amendment, the Court did address a 
similar statute regarding threats against the President.**' In that context, 
the Court held that the government must prove a ‘“‘true threat’’ to stay 
within constitutional bounds. The Second Circuit Court of Appeals 





354. Id. 

355. Id. at 251 (citing Cosgrove v. Sears, Roebuck & Co., 9 F.3d 1033, 1039 (2d Cir. 
1993); Yusuf v. Vassar College, 35 F.3d 709, 715 (2d Cir. 1994)). 

356. 890 F. Supp. 1375 (E.D.Mich. 1995), aff’d sub. nom United States v. Alkhabaz, 
No. 95-1797, 1997 WL 30655 (6th Cir. Jan. 29, 1997). 

357. Id. at 1378-79. Baker was the subject of two indictments. The first was a single- 
count indictment involving ‘‘unspecified communications transmitted in interstate and 
foreign commerce.’’ Id. at 1380. The court presumed that this indictment included a 
posting by Baker to an Internet newsgroup. At issue in the matter before the court was 
a superseding indictment, limited to e-mail transmissions between Baker and Gonda. 

358. Id. at 1379. 

359. Id. at 1380. 

360. 18 U.S.C. § 875(c) (1994). 


361. 890 F. Supp. at 1381 (citing Watts v. United States, 394 U.S. 705, 89 S. Ct. 1399 
(1969)). 
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applied Watts in an analysis of section 875(c) in United States v. 
Kelner3® 


So long as the threat on its face and in the circumstances in which 
it is made is so unequivocal, unconditional, immediate and spe- 
cific as to the person threatened, as to convey a gravity of purpose 
and imminent prospect of execution, the statute may properly be 
applied. ** 


The court held that under Kelner, communications charged under 
section 875(c) must 


contain some language construable as a serious expression of an 
intent imminently to carry out some injurious act. The language 
of the statement must be considered as it would be interpreted by 
the foreseeable recipients of the communication containing it. 
Statements expressing musings, considerations of what it would 
be like to kidnap or injure someone, or desires to kidnap or injure 
someone, however unsavory, are not constitutionally actionable 
under § 875(c) absent some expression of an intent to commit the 
injury or kidnapping. In addition, while the statement need not 
identify a specific individual as its target, it must be sufficiently 
specific as to its potential target or targets to render the statement 
more than hypothetical .?* 


The court then dismissed all five counts against the defendants, as 
the e-mail messages at issue fell short of the constitutional ‘‘true threat”’ 
requirement. The first count, held the court, did not refer to a suffi- 
ciently specific class of targets; the ‘‘tastes’’ and ‘‘desires’’ discussed 
were “not tantamount to threatening to act on those desires.’’** The 
messages at issue in counts two and three were likewise insufficient, 
because ‘‘discussion of a method of kidnapping or injuring a person is 
not punishable unless the statement includes an unequivocal and spe- 
cific expression of intention immediately to carry out the actions dis- 
cussed,’’ and the message ‘‘lack[ed] any expression of an intention to 
Ee 

The fourth count named as the messages’ targets a class ‘‘essentially 
. .. composed of any woman or girl about whom Baker ever thought.’’**” 
The court found this class of targets too vague, and held that count 





362. 534 F.2d 1020 (2d Cir. 1976). 

363. 890 F. Supp. at 1381-82 (quoting Kelner, 534 F.2d at 1027) (additional citations 
omitted). 

364. Id. at 1385-86. 

365. Id. at 1388. 

366. Id. at 1388-89. 

367. Id. at 1389. 
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four amounted to ‘‘punishing Baker for his thoughts and desires,’’ and 
that ‘‘[t]o infer an intention to act upon the thoughts and dreams [about 
torturing young girls] ... would stray far beyond the bounds of the 
First Amendment.’*** Count five involved a message that Gonda wrote 
to Baker, in which Gonda discussed the torture and killing of young 
girls, concluding by saying, ‘‘I need TO DO IT.’’*® Noting that ‘‘‘needs’ 
go unmet everyday,"’ the court dismissed the fifth count because the 
‘*statement does not express an unequivocal intention immediately to 
do anything.’*”° The court suggested that the case should have been 
handled as a university disciplinary matter. *”? 

On appeal, the Sixth Circuit affirmed’? The court held that for a 
communication to constitute a threat under section 875(c), it must ‘‘be 
such that a reasonable person (1) would take the statement as a serious 
expression of an intention to inflict bodily harm (the mens rea), and 
(2) would perceive such expression as being communicated to effect 
some change or achieve some goal through intimidation (the actus 
reus).’’°73 The court stressed that this was an objective standard.?” 
Accordingly, the court found that the communications between Baker 
and Gonda did not constitute such a threat. 


CONCLUSION 


The cases concerning discrimination against students in 1995 were 
gave us few final answers. With the updates in 1996 and 1997, they 
illustrated how our attitudes toward equality, technology, and the ways 
in which the law deals with these ideas have evolved over time. Cases 
such as the race desegregation cases are reminders of the great amount 
of work that remains before the nation can truly leave behind its de 
jure past.*”° Decisions such as those in the gender discrimination suits 
leave open the question of what effect the advances gained by women 
in VMI and Cohen will have on single-sex education and collegiate 
athletics, respectively. Finally, the harassment cases reaffirm that suits 
in this area will be utilized almost exclusively to combat harassment 
based on sex. 





368. Id. 

369. Id. at 1390. 

370. Id. 

371. Id. at 1391 & n.25 (citing Robin Blaber v. University of Victoria (March 14, 1995) 
Victoria 94-4823 (BCSC) (dismissing student’s free speech challenge to University of 
Victoria’s potential revocation of his computer account)). 

372. United States v. Alkhabaz, No. 95-1797, 1997 WL 30655 (6th Cir. Jan. 29, 1997). 

373. Id. at *4. 

374. Id. at *5. 

376. Another desegregation suit is currently taking shape involving Georgia’s university 
system. Wooden v. Board of Regents of the Univ. Sys. of Ga., No. CV497-45 (S.D. Ga. 
Mar. 3, 1997). See Emily Heller, Attack on Ga.’s Black Colleges Begins; Suit Says 


Regents’ Policies Perpetuate Segregation Statewide, Futton County DalILy REpP., Mar. 4, 
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DISABILITY DISCRIMINATION IN HIGHER 
EDUCATION: A REVIEW OF THE 1995 
JUDICIAL DECISIONS 


LAURA F. ROTHSTEIN* 


INTRODUCTION 


There were no Supreme Court cases during 1995 involving the Amer- 
icans with Disabilities Act (‘‘ADA’’)? or section 504 of the Rehabilitation 
Act.? One 1995 decision, however, ultimately reached the Supreme 
Court in 1996. In Lane v. Pena,* the Court held that the federal 
government is not liable for money damages in cases under the Reha- 
bilitation Act. Thus, this decision did not have direct relevance to 
institutions of higher education. 

There were a number of lower court decisions involving disability 
discrimination in the context of unique higher education settings. These 
cases involved student issues and employment issues. Cases of interest 
also include those related to the professional certification process, 
because these cases often involve issues of exam modification and 
fitness for the profession. There were also a number of significant 
rulings by the Department of Education Office for Civil Rights (‘‘OCR’’). 

While some of these cases are not particularly significant, several of 
them illustrate some of the most troublesome issues faced by colleges 
and universities. Others involve issues that are likely to face higher 
education institutions in the future. 


I. STUDENT ISSUES 


A. Otherwise Qualified 


Both the ADA and section 504 of the Rehabilitation Act provide 
protection from discrimination on the basis of disability only if the 
individual is otherwise qualified, with or without reasonable accom- 
modation.* This issue is relevant both at the initial admissions stage 





* Law Foundation Professor, University of Houston Law Center. B.A., University 
of Kansas, 1967; J.D., Georgetown University Law Center, 1971. 

1. 42 U.S.C. §§ 12101-12117 (1994). 

2. 29 U.S.C. § 794 (1994). 

3. 116 S. Ct. 2092 (1996). 

4. See Doe v. Marshall, 882 F. Supp. 1504 (E.D. Pa.) (student with mental disability 
may be protected under the ADA where professor used knowledge of her mental disability 
to sexually harass her), claim dismissed, in part sub nom. Slater v. Marshall, 895 F. 
Supp. 93 (E.D. Pa. 1995). 
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and when the student is being evaluated for purposes of qualification 
to continue the program. 


1. Admission 


There were no decisions in 1995 directly addressing discrimination 
in initial admission to an institution, although there were two decisions 
involving denial of admission into certain aspects of a program. In Roth 
v. Lutheran General Hospital,> the court found that neither the ADA 
nor section 504 had been violated when a doctor with a number of 
visual impairments® was denied admission into a residency program.’ 
Dr. Roth identified his vision problems at the interview stage and 
indicated that he would need a number of accommodations if he were 
accepted.* He only made his request to one interviewer, who indicated 
that the accommodations would be made if Dr. Roth were accepted. 
Two other interviewers, who were not aware of his condition, had 
concerns about him. One of the two, although impressed with the 
academic ability of Dr. Roth, found serious problems with attitude, 
communication skills, and overall impression. Based on the ratings of 
these interviewers, Dr. Roth was ranked so low that he ultimately did 
not match with Lutheran General Hospital. 

In addressing Dr. Roth’s challenge of the denial of admission,’ the 
court held that his impairment was not a disability under the statutes 
because it was not a substantial limitation to a major life activity.1° The 
court also held that because two of the evaluations had been made 
without knowledge of the condition, the impairment was not the basis 
of the decision. 

This decision is significant because it highlights the emerging issue 
of determining an applicant’s qualifications other than academic ability 
for higher education programs. This applies particularly for professional 
education, and especially for professional education in the health 
professions, such as medical school. In light of the ADA and the 
Rehabilitation Act, such programs increasingly have to evaluate which 





5. 57 F.3d 1446 (7th Cir. 1995). 

6. These included strabismus (a condition in which the eyes are not correctly 
aligned), minor anisometropia (a difference in the refractive power of the two eyes), and 
mild amblyopia (an impairment of vision without detectable organic lesion). Id. at 1448- 
49. 

7. Medical students obtain positions in residency programs by applying to various 
hospitals. The hospitals select applicants to interview. After this, a National Residency 
Matching Program is used to coordinate the matching of applicants and residency 
programs based on their selection. See Roth v. Lutheran Gen. Hosp., No. 93C3234, 1994 
WL 243851 (N.D. Ill. May 27, 1994), aff'd, 57 F.3d 1446 (7th Cir. 1995). 

8. These included shift schedule limitations of eight to ten hours (generally 36-hour 
shifts three times a week were required). 

9. The court affirmed the lower court’s denial of a preliminary injunction. 

10. 57 F.3d at 1446. 
tid. 
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capabilities are fundamental. The programs will bear the burden of 
demonstrating that the requirements borne by applicants to show in- 
tellectual, ethical, physical, and emotional capabilities are essential. 
However, deference to educational institutions in general, and the 
health care profession in particular, will probably result in determining 
that criteria such as attitude and communication skills are legitimate 
requirements.’ 

The second case involved a very different aspect of a program, 
namely, college athletics. In Pahulu v. University of Kansas,** the court 
addressed the issue of whether a college football player should be 
ineligible because of his ‘‘congenitally narrow cervical canal.’’** The 
court denied a preliminary injunction and held that the university did 
not violate section 504 in its refusal to allow him to participate. The 
court held that his condition was not even a disability under section 
504 because it did not substantially impair a major life activity.‘ The 
court further held that even if it were a protected disability, Pahulu 
was not otherwise qualified because he lacked the necessary medical 
clearance to play. 

Several factors in the Pahulu case are important. First, the decision 
of the university occurred only after an injury during a football scrim- 
mage, which resulted in a transient quadriplegia. The team physician 
determined after consultation with a neurosurgeon that he was “‘at 
extremely high risk for subsequent and potentially permanent severe 
neurological injury including permanent quadriplegia.’’** Second, al- 
though Pahulu was not allowed to play football, the university did not 
discontinue his athletic scholarship. 

This decision is consistent with other cases involving student athletes 
with disabilities in higher education. The courts have balanced the 
degree of risk with the harm to the individual from exclusion, as well 
as the age and maturity of the student in making the decision.’ In this 
case, the risk of harm was probably the most significant factor in the 
court’s decision. 

One OCR ruling found that the University of Minnesota had not 
violated the ADA or section 504 by denying admission and refusing to 
waive the Law School Admissions Test (‘‘LSAT’’).** The learning dis- 
abled applicant’s LSAT score and grade point average were considerably 
lower than those of other applicants. 





12. For a discussion of this issue, see LAURA F. ROTHSTEIN, DISABILITIES AND THE LAW 
§ 7.03 (1992 & Supp. 1996). 

13. 897 F. Supp. 1387 (D. Kan. 1995). 

14. Id. at 1388. 

15. Id. at 1393 (ineligibility to play football does not substantially limit the ability 
to learn). 

16. Id. at 1388. 

17. For a discussion of these cases, see ROTHSTEIN, supra note 12, at § 7.11. 

18. University of Minn., 6 Nat’l Disability L. Rep. (LRP Publications) ¢ 295 (OCR 
1995). 
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2. Readmission 


Readmission of students with disabilities typically involves two is- 
sues. These include both the obligation to readmit a student who has 
not met the required academic or technical performance levels, and the 
student whose behavior or other conduct has been the basis for termi- 
nation of enrollment. 

With respect to students with academic or technical performance 
deficiencies, the decision may be affected by whether appropriate rea- 
sonable accommodations were provided, and whether the accommo- 
dations might have improved the performance. The institution is only 
required to make accommodations for known disabilities, and this is 
often a factor in judicial decisions and rulings by OCR. Gill v. Franklin 
Pierce Law Center*® involves just such an issue. 

Gill failed to meet the academic standing level required after his first 
year of law school. The denial of his petition for readmission was based 
on the finding of the Academic Standing Committee that his plan to 
improve his standing did not adequately address his problem. His plan 
was to quit his part-time job, change his diet, and to change his study 
schedule. The faculty affirmed the committee’s decision. Gill sought 
redress in court for this denial. 

It was in this claim that he first raised the need for reasonable 
accommodations. His position was that the law school should have 
known that he needed accommodation because his personal statement 
for initial admission stated that he was the child of an alcoholic. His 
complaint to the court indicated that he suffered from Post Traumatic 
Stress Syndrome as a result of his experiences.”° The court, in a ruling 
consistent with virtually all other decisions in similar cases,”' held that 
an institution is obligated to accommodate disabilities only where they 
are known.”? The court held that the law school did not know of his 
disability before his dismissal, and therefore was not responsible for 
providing reasonable accommodation.”* The court did not decide whether 
his condition would even have been covered under section 504. 

This decision is consistent with other cases establishing that higher 
education institutions are not required to lower academic standards. 
Gill had not met the eligibility requirements. The question remains 
unanswered, however, whether readmission might be required, or at 
least considered, where the individual did not know of the disability 
until after the academic failure. This might occur with a learning 
disability, mental impairment (such as Post Traumatic Stress Disorder) 
or even with some physical impairments. It has been suggested that in 





19. 899 F. Supp. 850 (D.N.H. 1995). 

20. Id. at 855-56. 

21. See also ROTHSTEIN, supra note 12, at §§ 7.08-7.13. 

22. 899 F. Supp. at 855. 

23. The court also granted summary judgment on breach of contract and defamation 
claims. The dismissal letter had only been published to the student. Id. at 856-57. 
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such cases the institution should have the obligation at least to consider 
the effects of the disability in evaluating a student for readmission.” 

Carlin v. Trustees of Boston University*® addressed a very different 
kind of issue, one that is increasingly troublesome to institutions of 
higher education. The case involved a student with psychiatric prob- 
lems. Carlin had not failed academically, but she sought a one-year 
leave of absence from her graduate program in pastoral psychology. 
During that leave, she entered a psychiatric hospital and the leave was 
subsequently extended for another year. 

The motion for summary judgment was denied because Carlin pre- 
sented evidence that her disability had been a factor in denying her 
readmission, thus violating section 504.2“ The university’s claimed 
justification for denying her return was that she did not have the mental 
capacity or ‘‘psychodynamic orientation’’ for pastoral psychology.”’ 
Carlin, however, presented evidence that she did have academic ability 
and the necessary clinical skills, and that she was not terminated until 
the program was informed of her hospitalization.” 

This case is instructive because it highlights the care that institutions 
must take in adversely treating individuals with mental impairments. 
Colleges and universities should not use myths and stereotypes to 
assume that mental health hospitalization renders one unqualified or 
makes one a direct threat to the community. Instead, the institution 
must have a sound basis, such as academic or performance deficiencies, 
disciplinary problems or other significant evidence of a danger to self 
or others, to justify adverse action 

Boyle v. Brown University® raised but did not answer the question 
of the treatment of students with perceived mental impairments. The 
court did not reach the merits of the case because of a statute of 
limitations problem. The case involved a medical school student with 
chronic fatigue syndrome. She did not inform the university of her 





24. Adam A. Milani, Disabled Students in Higher Education: Administrative and 
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26. Id. at 511. 
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29. This case can be contrasted with others where the concerns have been justified. 
See, e.g., Doe v. New York Univ., 666 F.2d 761 (2d Cir. 1981); see also ROTHSTEIN, supra 
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illness. Having procedures in place to address behavior problems can help to avoid 
liability for inappropriate response in such cases. Dixie College (UT), 8 Nat’! Disability 
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110 (ist Cir. 1995). 

30. 881 F. Supp. 747 (D.R.L), aff'd without op., 70 F.3d 110 (1st Cir. 1995). 
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condition, although she requested and received a number of accom- 
modations by asking her professors. These included additional exam 
time and a separate exam room." 

Because of faculty concerns about her emotional stability, she was 
asked to meet with the Impaired Medical Students Committee (‘‘IMSC’’), 
an independent body developed to assist medical students with prob- 
lems. She refused to do so. She was then given the option of undergoing 
a psychiatric evaluation or meeting with the IMSC. After her refusal to 
accept either option, she was placed on a leave of absence. She later 
agreed to meet with the IMSC, which recommended reinstatement. She 
then alleged that the leave of absence had adversely affected her student 
loans, her treatment by professors and peers, and her denial of honors.*? 

The adverse impact from this series of events was the basis of her 
ADA discrimination claim, which was barred because the conduct in 
question occurred before the effective date of the ADA. Therefore, 
substantive issues remain unaddressed. It is uncertain whether her 
condition would have been found to be a disability. It is possible, 
however, that without specific behavior problems or performance de- 
ficiencies, the referral to such a process may have been discriminatory. 

OCR also addressed readmission in 1995. Its findings included a 
decision that a student’s failure to provide a doctor’s note certifying 
fitness to continue and the failure to pay an application fee were the 


reasons for denying reentry, rather than the student’s epilepsy.** Denial 
of reentry into a teaching program was also upheld, based on both a 
lack of knowledge of current teaching methods and lack of experience 
with children, not on disability. * 


B. Reasonable Accommodations 


The only 1995 judicial opinion directly addressing reasonable accom- 
modations in the context of higher education was Gil] v. Franklin 
Pierce Law Center.* As previously noted,** the court held that there is 
no duty to accommodate disabilities that are not known to the insti- 
tution.” 

A number of OCR rulings have addressed accommodations. A re- 
quirement that a student with a learning disability demonstrate evidence 





31. Id. at 748. 

32. Id. 

33. Ohio State Sch. of Cosmetology v. T.H.E. Barber Sch., 7 Nat’! Disability L. Rep. 
(LRP Publications) ¢ 95 (OCR 1995). 

34. California State Univ., 7 Nat’l Disability L. Rep. (LRP Publications) ¢ 96 (OCR 
1995). 

35. 899 F. Supp. 850 (D.N.H. 1995). 

36. See surpa notes 19-23 and accompanying text. 

37. In Boyle v. Brown Univ., 881 F. Supp. 747 (D.R.I. 1995), the court noted that 


accommodations had been granted even though the disabilities were unknown to the 
institution. 
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of the need for adjustments and have documentation that specifically 
supported the need for oral testing was upheld.** This is consistent 
with other rulings and demonstrates the increasingly sophisticated 
practice by higher education institutions of requiring appropriate and 
current documentation of disabilities, such as learning disabilities. Not 
only must the student provide documentation of the diagnosis, but she 
must also supply an indication of the appropriate accommodations. The 
individual providing the documentation must also be a professional 
with expertise appropriate to providing such documentation. 

Another 1995 OCR opinion addressed the waiver of course require- 
ments for students with disabilities, particularly those with learning 
disabilities.** OCR found that Northwestern College of Ohio was not 
required to waive a math requirement for a learning disabled student 
seeking a Bachelor of Arts degree in political science.*° While the 
institution will bear the burden of demonstrating that a requirement is 
essential, the courts and OCR have been quite deferential once the 
institution has done so.* 

Other OCR rulings on accommodations have held that a law school 
did not violate section 504 when it delayed providing auxiliary aids (a 
notetaker and a computer with a spell check feature) to an aspiring law 
student;*? that a classroom instructor went overboard in ensuring that 
a learning disabled student understood classroom instructions;* that 
there was no discrimination when a student did not seek academic 
modifications for an economics class until well into the semester;** that 
a student with a hearing impairment had not formally notified the 
college that she needed accommodations; ** and that a student’s requests 
for accommodations in a course she had dropped were premature. The 
student sought course substitution and unlimited time. 





38. Northwestern College (OH), 6 Nat’! Disability L. Rep. (LRP Publications) ¢ 261 
(OCR 1995). 

39. Bennett College (NC), 7 Nat’l Disability L. Rep. (LRP Publications) 4 26 (OCR 
1995). 

40. See University of Tex. at San Antonio, 7 Nat’! Disability L. Rep. (LRP Publications) 
{ 447 (OCR 1995) (no violation to refuse to waive math portion of teacher certification 
exam for student with hearing impairment). 

41. See ROTHSTEIN, supra note 12, at § 7.09. 

42. Whittier College (CA), 7 Nat’! Disability L. Rep. (LRP Publications) ¢ 187 (OCR 
1995). 

43. Columbia Basin College (WA), 7 Nat’! Disability L. Rep. (LRP Publications) ¢ 188 
(OCR 1995). The instructor acted in good faith, but repeatedly and publicly asked the 
student for reassurance that instructions were understood. It was found acceptable, 
however, to ask the student to confirm in writing a decision to decline accommodations. 

44. Temple Univ. (PA), 8 Nat’! Disability L. Rep. (LRP Publications) ¢ 125 (OCR 
1995). 

45. York v. Technical College, 8 Nat’l Disability L. Rep. (LRP Publications) ¢ 60 
(OCR 1995). 


46. Wheaton College (MA), 7 Nat’! Disability L. Rep. (LRP Publications) 4 330 (OCR 
1995). 
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In addition to cases and rulings in higher education, 1995 saw judicial 
decisions involving professional licensing exams. These decisions help 
to evaluate what is viewed as a reasonable accommodation in the 
examination context. In Christian v. New York State Board of Law 
Examiners,*’ the court held that damages would not be awarded when 


an applicant passed the bar exam after challenging the lack of accom- 
modations. 


II. MENTAL HEALTH HISTORIES 


Many professional organizations and some employers ask questions 
about the mental health history or past history of drug and alcohol use 
of applicants. A number of cases have addressed the legality of such 
questions in the context of professional certification and employment. 
Such cases are relevant to higher education because colleges and uni- 
versities may be required to certify information about mental health or 
substance use to accrediting agencies or employers.“ 

In 1995, there were several cases on this issue. In Clark v. Virginia 
Board of Bar Examiners,** the court addressed whether a question by 
the Virginia Bar authorities asking if the applicant had been treated for 
mental or emotional disorders within the last five years was permissible 
under the ADA. Clark challenged the question as being overly broad 
and an ineffective means of identifying applicants who are unfit to 
practice law.*° The court decided that the question was not necessary 
because it did a poor job of identifying individuals with mental dis- 
orders.* The court also determined that the question deterred potential 
applicants from seeking assistance for mental health problems and 
stigmatized those who did.*? The Board was enjoined from asking the 
question. 

A similar result with the same type of reasoning was reached in Doe 
v. Judicial Nominating Commission, where the court ruled that broad 
mental health history questions asked of prospective state court judges 
would force applicants to disclose personal matters that had nothing 
to do with job performance. Doe also addressed substance abuse ques- 
tions. The court ruled that these should be more time limited. 





47. 899 F. Supp. 1254 (S.D.N.Y. 1995). A previous decision in that case denied a 
preliminary injunction because the plaintiff had been admitted to the bar in another state 
and would not be irreparably harmed. Christian v. New York State Bd. of Law Exam’rs, 
No. CIV.94-949, 1994 WL 62797 (S.D.N.Y. Feb. 23, 1994). 

48. See The Fla. Bar v. Clement, 662 So.2d 690 (Fla. 1995) (disbarring attorney 
because of misappropriation of two clients’ funds; disbarment not precluded by ADA 
regardless of bipolar disorder), cert. denied, 116 S. Ct. 1829 (1996). 

49. 880 F. Supp. 430 (E.D. Va. 1995). 

50. Id. at 435. 

51. The court reasoned that the question did not serve its purpose because about 
20% of the population suffers from these disorders, and only 47 applicants in the last 
five years had listed mental health problems. Id. at 445. 

52. Id. 

53. 906 F. Supp. 1534 (S.D. Fla. 1995). 
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In contrast to these two decisions, an Illinois court found mental 
health questions to be lawful under the ADA in McCready v. Illinois 
Board of Admissions to the Bar5®* The court held that because the 
questions were asked of the applicant’s references rather than on the 
bar application, they were permissible. While other courts have upheld 
such questions, this decision is somewhat different in that it focuses 
less on the question itself than on the fact that it was asked of references, 
and therefore not discriminatory. 

The same plaintiff also challenged mental health history questions in 
McCready v. Michigan State Bar Standing Committee on Character and 
Fitness.> The substantive issue before the court, however, was not 
directly the asking of the questions, but rather the consideration of 
evidence about his disabilities presented by others (termed hearsay). 
The court dismissed this count of his complaint. 

These cases highlight the split among courts addressing the issue of 
mental health history questions, one that is likely to continue for some 
time.®* Institutions of higher education certifying information about 
mental and emotional health and substance abuse should check to 
determine how courts in their jurisdictions are responding to such 
challenges. This issue also raises the obligation of such institutions to 
inform students about the degree of confidentiality that can be expected 
when a student advises the administration about mental and substance 
abuse problems. 


III. EMPLOYMENT ISSUES 


Many of the employment cases arising in the context of higher 
education do not involve facts particularly unique to this setting. They 
do, however, highlight the increasing number of disability discrimi- 
nation claims in employment generally.5” The cases more unique to 
higher education involve faculty,>* a coach and librarians. 

In Redlich v. Albany Law School of Union University,® a law school 
professor who had impaired use of his left hand, arm and leg as a 
result of a stroke claimed that the university violated the ADA and the 
Rehabilitation Act by granting him smaller annual raises than those 





54. 6 Nat’! Disability L. Rep. (LRP Publications) ¢ 104 (N.D. Ill. 1995). 

55. 926 F. Supp. 618 (W.D. Mich. 1995), aff’d without op., 100 F.3d 957 (6th Cir. 
1996). 

56. See ROTHSTEIN, supra note 12, at § 10.10. 

57. See Erickson v. Board of Governors of State Colleges & Univ., 911 F. Supp. 316 
(N.D. Ill. 1995) (denying motion to dismiss former employee’s claim that discharge for 
legitimate use of sick leave to obtain infertility treatments violates ADA); Kelly v. Drexel 
Univ., 907 F. Supp. 864 (E.D. Pa. 1995) (buyer in university purchasing department with 
hip injury was not disabled under the ADA; termination was due to reduction in force), 
aff'd, 94 F.3d 102 (3d Cir. 1996). 

58. See Bonnie Poitras Tucker and Joseph F. Smith, Jr., Accommodating Law Faculty 
with Disabilities, 46 J. LEGAL Epuc. 157 (1996). 

59. 899 F. Supp. 100 (N.D.N.Y. 1995). 
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given to comparably tenured faculty.® The court held that his condition 
did not constitute a protected disability. This was due to the fact that 
the university did not consider him to be disabled because it did not 
have to accommodate his impairments. The court further held that the 
university had shown legitimate reasons for its decision because Pro- 
fessor Redlich’s performance was among the bottom third of the faculty. 
In light of the fact that there is no longer mandatory retirement, colleges 
and universities will increasingly evaluate performance of tenured fac- 
ulty both for retention and compensation purposes. It is probable, 
therefore, that faculty members who are subject to adverse treatment 
may turn to discrimination laws for redress. 

In a tight job market, untenured faculty may also turn to discrimi- 
nation laws. One such case is Nedder v. Rivier College,®** which in- 
volved an untenured faculty member in the Religious Studies Department. 
Nedder was overweight and had body odor problems. When her contract 
was not renewed after four years as a part-time faculty member and 
two years as a full-time faculty member, she sought redress under the 
ADA. The court’s analysis of this case reflects the difficulty that other 
courts have had with claims involving obesity as a disability. Nedder 
claimed that her obesity inhibited her ability to walk, which affected 
her participation in convocation and commencement. The court, how- 
ever, concluded that her difficulty in walking was not a substantial 
limitation, and that she was probably not disabled. The college claimed 
that it had not renewed her contract because the department needed 
professors with advanced degrees in theology. The court found that 
she had not adequately rebutted this claim as pretext so as to justify 
the issuance of a preliminary injunction. 

The college then moved for summary judgment on the ADA claim, 
as well as for a judgment on the pleadings as to plaintiff’s wrongful 
discharge and law against discrimination claims.** The court held that 
there was insufficient evidence to support a finding that Nedder was 
substantially limited in the major life activities of walking or working, 
but that issues of fact existed as to whether the college regarded Nedder 
as having a substantially limited impairment. The court also held that 
the plaintiff’s wrongful discharge claim was precluded by the availa- 
bility of a remedy under the ADA. 

Individuals with disabilities are increasingly seeking schedule accom- 
modations. In Lewis v. Board of Trustees of Alabama State University,® 
an assistant librarian with polycystic kidney disease requested a sched- 
ule change because her disease caused her pain, sleeplessness and 
kidney problems, causing her to be late for work on many occasions. 
Because her ADA claim was not timely filed, the court did not reach 





60. Id. at 102. 

61. 908 F. Supp. 66 (D.N.H. 1995), summ. j. granted, in part, summ. j. denied, in 
part, mot. granted, 944 F. Supp. 111 (D.N.H. 1996). 

62. Nedder v. Rivier College, 944 F. Supp. 111 (D.N.H. 1996). 

63. 874 F. Supp. 1299 (M.D. Ala. 1995). 
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the merits of the case. It is uncertain whether her condition would 
have been covered, * and even more uncertain whether her requested 
accommodation would have been granted. 

A case that did reach the merits on a scheduling accommodation was 
Schwarz v. Northwest Iowa Community College®* As in Lewis, a library 
position was also at issue. In Schwarz, a library clerk requested a shift 
change so that she did not have to drive home from work at night 
because of her night blindness. The refusal to make the change prompted 
her to bring an age discrimination claim® and a disability discrimina- 
tion claim under Iowa state law. The court held that her condition was 
not a disability °” because her night blindness could be improved by a 
change in prescription and her condition did not substantially limit 
her from obtaining other satisfactory employment.® Regarding accom- 
modation, the court provided guidance on the standard to be applied. 
It found that ‘‘[w]Jhere the change is reasonably necessary, but the status 
quo for a particular employee can be maintained without undue hard- 
ship to the employer’s decision to change conditions, the status quo 
might still be a reasonable accommodation for that employee.’’® 

There are few cases with sufficiently similar facts to know when 
scheduling accommodations must be made, but most courts will prob- 
ably require colleges and universities to justify why arriving on time 
on a consistent basis, or keeping to a particular schedule is an essential 
requirement. It may be that substitute staffing could not be provided. 
Courts have been more willing to support the employer’s scheduling 
mandates when the position involves a supervisory role, health care or 
a scheduling request that places undue burdens on other employees.” 

The 1995 case of significant interest is Maddox v. University of 
Tennessee.”: The court addressed the issue of whether a former assistant 
football coach could claim disability discrimination when he was fired 
for misconduct resulting from his alcoholism. Of particular significance 
is the fact that the misconduct occurred off duty. Robert Maddox was 
fired from his position as football coach after being arrested in a highly 
publicized incident of driving under the influence of alcohol.”? The 
court’s decision is consistent with virtually all other decisions involving 
employers other than the federal government”’ in that the misconduct, 





64. See ROTHSTEIN, supra note 12, at § 8.09. 

65. 881 F. Supp. 1323 (N.D. Iowa 1995). 

66. The employer’s motion for summary judgment on this issue was denied. Id. at 
1338. 

67. Iowa law is virtually identical to federal law in its definition of disability. Id. at 
1342. 

68. Id. at 1343. 

69. Id. at 1346. 

70. See ROTHSTEIN, supra note 12, at § 8.12. 

71. 62 F.3d 843 (6th Cir. 1995). 

72. It was subsequently learned that he had inaccurately indicated his arrest record 
and his academic credentials on his initial employment application. Maddox v. University 
of Tenn., 907 F. Supp. 1144, 1147 (E.D. Tenn. 1994). 

73. Federal government employers have heightened duties relating to rehabilitation. 
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even if related to the alcoholism, need not be excused. Of particular 
significance is the court’s determination that the misconduct affected 
his coaching responsibilities, because he represented the university in 
the public eye and was a role model for students.”* The unanswered 
question is whether this standard would or should be applied to all 
university employees, or only to certain categories (such as coaches, 
administrators or faculty). To what extent is the role model requirement 
relevant to each of these positions?’® 


IV. MEDICAL EDUCATION 


Many institutions of higher education have medical schools or other 
professional training programs in health care. Issues of significance in 
this area include concerns about whether faculty, students or staff who 
are HIV-infected pose a direct threat to others, * behavior or performance 
problems resulting from mental illness,”” and the impact of drug and/ 
or alcohol addiction or use on performance.”* In addition, there are 
concerns about whether individuals with a variety of disabilities are 
able to meet the technical and physical requirements of the program.” 

There are increasing questions about what substantive standards are 
appropriate to apply (including mental abilities, physical attributes and 





74. 62 F.3d at 848. 

75. See also Gonzalez v. California State Personnel Bd., 39 Cal. Rptr. 2d 282 (1995) 
(allowing termination of state-employed bilingual, migrant education consultant resulting 
from a number of alcohol-related incidents which resulted in a lost driver’s license; 
position required travel throughout the state on a regular basis). 

76. Doe v. University of Md. Med. Sys. Corp., 50 F.3d 1261 (4th Cir. 1995) (HIV- 
positive surgeon posed risk of transmission and termination was upheld); Mauro v. 
Borgess Med. Ctr., 886 F. Supp. 1349 (W.D. Mich. 1995) (surgical technical with HIV 
posed direct threat or significant risk to patients); Friedel v. New York State Div. of 
Human Rights, 632 N.Y.S.2d 520 (App. Div. 1995) (medical college employee not 
discriminated against based on HIV). 

77. Alexander v. Margolis, 921 F. Supp. 482 (W.D. Mich. 1995) (doctor whose license 
was suspended for distributing illegal drugs was not qualified because of criminal 
activities even if they related to his bipolar disorder), aff’d without op., 98 F.3d 1341 
(6th Cir. 1996). 

78. Altman v. New York City Health & Hosp. Corp., 903 F. Supp. 503 (S.D.N.Y. 
1995) (doctor with alcohol problems granted preliminary injunction restraining hospital 
from filling his position as department head), aff'd, 100 F.3d 1054 (2d Cir. 1996)); 
McDaniel v. Mississippi Baptist Med. Ctr., 877 F. Supp. 321 (S.D. Miss.) (finding 
employee not qualified when he was fired during relapse because ‘‘no longer engaging 
in drug use’’ means being in recovery long enough to have become stable), aff’d without 
op., 74 F.3d 1238 (5th Cir. 1995); Colorado State Bd. of Med. Exam’rs v. Davis, 893 
P.2d 1365 (Colo. Ct. App. 1995) (ADA does not protect doctor from license revocation 
when there is evidence of current illegal drug use); Esmail v. S.U.N.Y. Health Science 
Ctr., 633 N.Y.S.2d 117 (App. Div. 1995) (student’s dismissal for drug addiction failed 
to comply with administrative procedures). 

79. Stafford v. Radford Community Hosp., Inc., 908 F. Supp. 1369 (W.D. Va. 1995) 
(denying nurse who had suffered back injury reassignment because no other position was 
available to accommodate her lifting restrictions), dismissed, 1996 U.S. Dist. LEXIS 523, 
(W.D. Va. 1996). See also Roth v. Lutheran Gen. Hosp., 57 F.3d 1446 (7th Cir. 1995). 
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emotional characteristics). The other question is what procedural safe- 
guards should be in place to evaluate whether the substantive standards 
have been met (including who should make these assessments, when 
they should be made, and what mechanisms should be used for meas- 
uring these standards). 


CONCLUSION 


The preceding discussion highlights the variety of issues involving 
disabilities in the higher education context in 1995. As previously 
noted, these cases reflect the confusion surrounding many issues of 
disability discrimination in all contexts. What continues to be important 
in reviewing these cases is to approach them on an individual basis. 
Each impairment and each student or employment setting is different. 
Care must be taken in applying prior decisions to other cases in light 
of these distinctions. 








SINGLE-SEX EDUCATION AFTER UNITED 
STATES V. VIRGINIA 


CATHERINE A. O’NEILL* 


INTRODUCTION 


Access to appropriate, quality education is crucial to human well- 
being. Education improves basic life prospects as well as more complex 
aspects of well-being. A literate and numerate person is better able to 
read a bus schedule, to make informed choices about nutrition, to 
understand warnings on hazardous household products, or to complete 
a job application. An educated person is better able to articulate her 
needs in public discussions, to comprehend the implications of his 
voting choices, or to participate meaningfully in a deliberative democ- 
racy. 

At present, in the United States and elsewhere in the world, women 
are legally, socially and economically disadvantaged relative to men. 
In the United States, this disadvantage is rooted in historical and 
systemic discrimination against women, because they are women, i.e., 
because of sex. Justice Ruth Bader Ginsburg, writing for the Supreme 
Court in United States v. Virginia,’ recently framed the contribution 
that equal protection jurisprudence makes to dismantling this sex ine- 
quality: courts must invalidate sex-based classifications that ‘‘create or 
perpetuate the legal, social and economic inferiority of women.’’? 

According to the Court, sex-based classifications are, however, some- 
times permissible. They are permissible to compensate women for 
particular economic disabilities women have suffered? and to promote 
equal employment opportunity.* Importantly, for the educational con- 
text, sex-based classifications are permissible ‘‘to advance full devel- 
opment of the talents and capacities of our Nation’s people.’’® 
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The Supreme Court has twice considered questions of educational 
equality in the context of single-sex higher education, most recently in 
United States v. Virginia, the Virginia Military Institute case. Applying 
what appears to have become a standard inquiry in Equal Protection 
Clause cases involving sex-based classifications, the Court in both cases 
invalidated single-sex admissions policies — policies that in one case 
excluded men and in the other excluded women. Yet in each case, the 
Court was careful to leave open the possibility that single-sex higher 
education, which necessarily entails a sex-based classification, is in 
some cases constitutional. However, the Court’s guidance on what those 
cases might be is less than clear. Educators and policymakers under- 
standably may have difficulty predicting the Court’s response to some 
potentially effective educational arrangements. 

These cases, moreover, reveal an equal protection inquiry ill-equipped 
to do all of the work that it has to do in the educational context. Part 
of the problem, in my view, is the Court’s seeming preoccupation with 
the legislative motives behind measures that have ‘‘compensatory’’ 
features. This orientation requires the Court to be suspicious even of 
those measures that address the unequal social and economic position 
of women that is the result of systemic sex discrimination. It requires 
the Court to seek out sex-based classifications that appear to have been 
enacted in connection with traditional or stereotypical ways of thinking 
about women; such measures are then invalidated, irrespective of their 
contribution to eroding sex inequalities in social and economic position. 
Although improper legislative inputs deserve the Court’s attention, 
some equal protection problems, including those posed by single-sex 
education, present concerns unaddressed by a focus on legislative 
inputs. In particular, the Court’s inquiry may be incompletely concep- 
tualized to scrutinize measures that have more complex implications 
for sex equality in the short- and long-terms — a problem brought to 
the fore by the Court’s inquiry regarding the all-female school of nursing 
at issue in Mississippi University for Women v. Hogan.® 

Given the intrinsic and instrumental value of education for well- 
being, we might usefully turn to philosophers, economists and poli- 
cymakers whose work in the field of human development has pushed 
them to articulate a more nuanced conception of human well-being 
than the one employed by the modern Court. Recent efforts to assess 
countries’ development in terms of quality of life and human capabil- 
ities seem especially useful. Such frameworks provide a basis for 
assessing aggregate well-being and for identifying inequalities in well- 
being. Importantly, they provide a basis for identifying inequalities 
along gender lines. 

A capability approach might help a court to decide when, in partic- 
ular cases, there is an ‘‘exceedingly persuasive justification’’” for a 





6. 458 U.S. 718, 102 S. Ct. 3331 (1982). 
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classification based on sex in the form of a publicly-funded single-sex 
school. It would focus inquiry through the lens of education’s role in 
enhancing human capabilities, as that term is used by Amartya Sen to 
mean the alternative combinations of things that a person can do or be 
in leading his or her life.* It could improve the Court’s equal protection 
inquiry by providing a common, concrete metric for evaluating the 
diverse benefits of particular single-sex educational offerings, an eval- 
uative tool that is substantively more useful and complete than a focus 
primarily on legislative inputs. 

Part I of this essay discusses the Court’s work in Mississippi Univer- 
sity for Women v. Hogan and United States v. Virginia, the cases in 
which it has addressed the constitutionality of single-sex higher edu- 
cation. This part argues that the Court’s equal protection inquiry in- 
completely serves the questions presented in an educational context. It 
begins by noting the Court’s struggle to articulate a coherent means- 
ends test in these two cases. It questions the adequacy of an inquiry 
focused primarily on ferreting out inaccurate legislative stereotyping, 
where the measures at issue work in complex ways, at once addressing 
and perpetuating the systemic social and economic deprivation of one 
sex. It suggests that an overemphasized concern for legislative inputs 
might explain the underdeveloped state of the remainder of the Court’s 
inquiry. This part then returns to Hogan, which presents just such a 
measure and introduces the special context of higher education. It 
argues that to evaluate questions of sex equality in higher education, 
the Court has more work to do than an inquiry trained on inaccurate 
legislative stereotypes equips it to do. 

Part II describes a tool for evaluating equality that fills out the 
underdeveloped aspects of the Court’s current inquiry, namely, a ca- 
pability approach. This part sketches Amartya Sen’s formulation of a 
capability approach, which assesses well-being and identifies individual 
advantage by reference to an account of a person’s capabilities, that is, 
what a person is able to do or be. This part depicts the current gender 
gap in capabilities that exists in every country in the world today. It 
notes education’s important role in enhancing human capabilities. 

In Part III, this essay suggests that a capability approach of the sort 
outlined in Part II would fill out and give clarity to the Court’s inquiry 
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in cases of single-sex higher education. This part outlines the advan- 
tages of a capability approach in this context and offers a tentative 
framework for assessing educational arrangements that include a single- 
sex offering. This essay concludes that a capability approach holds 
promise for doing some real work in these cases by providing a concrete, 
substantive metric for appraisal. 


I. SINGLE-SEX EDUCATION 


In his dissent in United States v. Virginia, Justice Scalia claimed that 
the majority had tolled the death knell for publicly-funded single-sex 
education.® This claim seems overstated in light of the majority’s efforts 
to the contrary. Justice Ginsburg, writing for the Court, took pains to 
rule narrowly, to extol the benefits of single-sex education, to affirm 
the state’s prerogative ‘‘evenhandedly’’ to support diverse educational 
opportunities, and to state that sex-based classifications may appropri- 
ately be used ‘‘to advance full development of the talent and capacities 
of our Nation’s people.’’*° The Court does not, however, make any clear 
statement about permissible single-sex educational arrangements. Thus, 
despite the Court’s assurance, the concern remains: in which cases is 
single-sex education appropriate? 


A. United States v. Virginia and Mississippi University for Women 
v. Hogan 


The Supreme Court’s decision last Term in United States v. Virginia, 
together with its decision fourteen years prior, in Mississippi University 
for Women v. Hogan, provide the analytic framework for assessing 
whether single-sex higher education is constitutional. In these cases, 
the Court stated that ‘‘the party seeking to uphold a statute that classifies 
individuals on the basis of their gender must carry the burden of 
showing an ‘exceedingly persuasive justification’ for the classifica- 
tion.’’*? Whether the shorthand ‘‘exceedingly persuasive justification’ 
was meant to strengthen the foundation for an invigorated sort of 
‘‘intermediate scrutiny’’ in the future, the Court in both cases appeared 
to use the ordinary version.'? That is, under intermediate scrutiny, a 
measure will be found unconstitutional unless the state objectives 
served are ‘‘important’’ and the means chosen to meet the objectives 





9. 116 S. Ct. at 2308 (Scalia, J., dissenting); see also Hogan, 458 U.S. at 734, 102 
S. Ct. at 3341 (Blackmun J., dissenting) (portending ‘‘spillover’’ from the Court’s decision 
placing in jeopardy any single-sex state-supported educational institution, despite the 
Court’s express claim to be writing narrowly, addressing only the Mississippi University 
for Women’s School of Nursing). 

10. 116 S. Ct. at 2276-77 nn.7-8 and accompanying text. 

11. Hogan, 458 U.S. at 724, 102 S. Ct. at 3336 (citing Kirchberg, 450 U.S. 455, 101 
S. Ct. 1195 (1981); Feeney, 442 U.S. 256, 99 S. Ct. 2282 (1979)); accord VMI, 116 S. Ct. 
at 2274. 


12. Cf. VMI, 116 S. Ct. at 2294-95 (Scalia, J., dissenting). 
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are ‘‘substantially related to the achievement of those objectives.’’** The 
Court declined the opportunity to invoke the highest level of review 
under the Equal Protection Clause, ‘‘strict scrutiny,’’ which is currently 
reserved for classifications based on race or national origin, and for 
fundamental rights.’* Notably, the Court stated in Hogan that a policy 
that ‘‘discriminates against males rather than against females’’ is not 
exempted from scrutiny, and that the standard of review is not reduced 
in these cases.*® 

Elaborating the intermediate level of judicial inquiry, the Court in 
both cases (although in response to different concerns) looked behind 
the proffered justification to assess its grounding in the facts. In United 
States v. Virginia, the Court was concerned that the Commonwealth of 
Virginia had manufactured its asserted interest in providing diverse 
educational offerings within the state. The Court there insisted that the 
justification offered ‘‘must be genuine, not hypothesized or invented 
post hoc in response to litigation.’’*® In Hogan, the Court sought to 
ensure that Mississippi’s effort to ‘‘compensate[] for discrimination 
against women’”’ was in fact warranted by an actual disadvantage in 
the area addressed by the classification. ‘‘It is readily apparent that a 
State can evoke a compensatory purpose to justify an otherwise dis- 
criminatory classification only if members of the gender benefited by 
the classification actually suffer a disadvantage related to the classifi- 
cation.’’**® Importantly, in neither case did the Court doubt the benefits 


of single-sex higher education for some students, men and women 
alike.’ 





13. Id. at 2275; Hogan, 458 U.S. at 724, 102 S. Ct. at 3335. 

14. In each case, however, the Court made oblique reference to the fact that the 
application of ‘‘strict scrutiny’’ might still be an open question for gender-based classi- 
fications. In Hogan, the Court included a qualifying footnote: ‘‘Because we conclude that 
the challenged statutory classification is not substantially related to an important objective, 
we need not decide whether classifications based upon gender are inherently suspect.”’ 
458 U.S. at 724, 102 S. Ct. at 3335 n.9. In VMI, the Court arrived at the intermediate 
scrutiny standard through the back door: ‘‘Without equating gender classifications, for 
all purposes, to classifications based on race or national origin, . . . the reviewing court 
must determine whether the proffered justification is ‘exceedingly persuasive,’’’ and 
emphasized the unsettled nature of the terrain in a footnote: ‘‘The Court has thus far 
reserved most stringent judicial scrutiny for classifications based on race or national 
origin, but last Term observed that strict scrutiny of such classifications is not inevitably 
‘fatal in fact.’’’ 116 S. Ct. at 2275 & n.6 (citing Adarand Constructors, Inc. v. Pena, 115 
S. Ct. 2097, 2117 (1995)). Justice Scalia, in dissent, took the majority to task for what 
he called ‘‘irresponsible . . . Supreme Court peek-a-boo.’’ Id. at 2295. 

15. 458 U.S. at 723, 102 S. Ct. at 3335-36; cf. Adarand, 115 S. Ct. 2097 (1995); see 
also David A. Strauss, Affirmative Action and the Public Interest, 1995 Sup. Cr. REv. 1. 

16. 116 S.,Ct. at 2275. 

17. 458 U.S. at 727, 102 S. Ct. at 3337. 

18. Id. at 727-28, 102 S. Ct. at 3338. 

19. VMI, 116 S. Ct. at 2276-77 & nn.7-8; Hogan, 458 U.S. at 720-21, 102 S. Ct. at 
3330. 
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Hogan involved the female-only admissions policy of the Mississippi 
University for Women’s (‘‘MUW’’) School of Nursing.?° MUW offers a 
baccalaureate nursing program at its campus in Columbus, Mississippi. 
In 1979, Joe Hogan applied to the School of Nursing’s baccalaureate 
program but was denied admission because he was male. Explicitly 
limiting its holding to the School of Nursing, the Court found its 
admissions policy invalid. The Court’s result rested primarily on its 
conclusion that the sex-based classification maintained by the School 
of Nursing did not address actual barriers faced by women. ‘‘Mississippi 
has made no showing that women lacked opportunities to obtain train- 
ing in the field of nursing or to attain positions of leadership in that 
field when the MUW School of Nursing opened its door or that women 
currently are deprived of such opportunities.’’** In fact, according to 
data before the Court, women earned 94% of the baccalaureate nursing 
degrees in Mississippi in 1970 (the year before MUW opened its nursing 
school), comprised 98.6% of the baccalaureate nursing degrees con- 
ferred nationwide, and accounted for almost 98% of all employed 
registered nurses; in 1980 (just prior to the Court’s decision), women 
received more than 94% of baccalaureate nursing degrees nationwide 
and constituted 96.5% of the registered nurses in the labor force.?? The 
Court was concerned that far from compensating for barriers faced by 
women as a result of discrimination, the School of Nursing’s policy 
might instead perpetuate the stereotype that nursing is exclusively a 
woman’s job. The Court cited evidence that this exclusivity contributed 
to depressed nurses’ wages.?* Thus, the Court concluded, ‘‘although 
the State recited a ‘benign, compensatory purpose,’ it failed to establish 
that the alleged objective is the actual purpose underlying the discrim- 
inatory classification.’’?* The Court noted secondarily that Mississippi 
had failed to demonstrate that the means it had selected, i.e., providing 
single-sex education for women in a baccalaureate nursing program, 
was substantially and directly related to its compensatory objective. 
Because the School of Nursing permitted men to audit classes, and 
because the Court had no evidence from nursing schools that teaching 
style, women’s performance, or women’s participation is affected by 
the presence of men in the classroom, the Court reasoned that MUW’s 
admissions policy excluding men could not actually be necessary to 
reach its educational goals.*° 





20. MUW is the only single-sex public college or university maintained by Mississippi. 
458 U.S. at 720, 102 S. Ct. at 3334 n.1. Mississippi’s seven public coeducational 
universities include two baccalaureate nursing programs. Id. at 735, 102 S. Ct. at 3331 
(Powell, J., dissenting). 

21. 458 U.S. at 729, 102 S. Ct. at 3339. 

22. Id. at 729, 102 S. Ct. at 3339 & n.14. 

23. Id. at 730, 102 S. Ct. at 3340 n.15. 

24. Id. at 730, 102 S. Ct. at 3339. 

25. Id. at 730-31, 102 S. Ct. at 3339-40. 








1997] SINGLE-SEX EDUCATION AFTER UNITED STATES V. VIRGINIA 495 


In United States v. Virginia,?® the Court faced a challenge by the 
United States to Virginia’s maintenance of an ‘‘incomparable military 
college,’’ the Virginia Military Institute (‘“VMI’’), as a single-sex school 
for men.?” VMI is noted for its use of a unique pedagogical method, 
“‘the adversative method.’’ Established in 1839, VMI has a long tradition 
of producing leaders. A VMI diploma is prestigious and connects 
graduates to a network of well-positioned alumni throughout the nation. 
Focusing the first part of its equal protection inquiry on whether 
Virginia’s justification was genuine, the Court found that ‘‘[nJeither 
recent nor distant history bears out Virginia’s alleged pursuit of diver- 
sity through single-sex educational options.’”* The Court recounted 
Virginia’s history of bitter opposition to providing educational oppor- 
tunities for women at all, followed by its begrudging establishment of 
schools for women ‘‘far from equal in resources and stature to schools 
for men,’’ and, finally, only in 1972, its admission of women on an 
equal basis with men to ‘‘‘the most prestigious institution of higher 
education in Virginia,’ the University of Virginia.’’?®? The Court con- 
cluded that ‘‘[a] purpose genuinely to advance an array of educational 
options . . . is not served by VMI’s historic and constant plan — a plan 
to ‘affor[d] a unique educational benefit only to males.’ However ‘lib- 
erally’ this plan serves the State’s sons, it makes no provision whatever 
for her daughters.’*° The Court next examined Virginia’s claim that 
the unique educational benefits provided by the VMI method ‘‘cannot 
be made available, unmodified, to women.’’*? The Court rejected this 
claim on factual grounds, pointing out that this argument depended on 
just the sort of overbroad generalizations and ‘‘‘fixed notions concerning 
the roles and abilities of males and females’’’ that are likely to close 
the ‘‘gates to opportunity’’ and ‘‘perpetuate historical patterns of dis- 
crimination.’”? Having found an unconstitutional exclusion on the basis 
of sex, the Court turned its attention to the remedy fashioned by Virginia 
and challenged in the second phase of the litigation: Virginia created 
the Virginia Women’s Institute for Leadership (‘‘VWIL’’) as a single- 
sex college for women, while maintaining VMI as a single-sex college 
for men. The Court readily concluded that VWIL could not be said 
meaningfully to be VMI’s equal. *° 





26. 116 S. Ct. 2264 (1996). 

27. VMI is the only single-sex public institution of higher learning provided by 
Virginia; the Commonwealth also provides fourteen coeducational public colleges and 
universities. Id. at 2269. 

28. Id. at 2277. 

29. Id. at 2277-78. 

30. Id. at 2279 (second alteration in original) (citations omitted). 

31. Id. 

32. Id. at 2280 (citing Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 725, 
102 S. Ct. 3331; J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 139, 114 S. Ct. 1419, 
1427 n.11). 

33. Id. at 2282-86. 
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The Court in each of these two cases invalidated single-sex admissions 
policies, in one case excluding men and in the other excluding women. 
Both Hogan and United States v. Virginia, however, took care to 
emphasize that sex-based classifications favoring one sex may be jus- 
tifiable in some circumstances. According to the Court in United States 
v. Virginia, ‘‘[sjex classifications may be used to compensate women 
‘for particular economic disabilities [they have] suffered,’ [or] to ad- 
vance full development of the talent and capacities of our Nation’s 
people.’’** In Hogan, the Court explained that such a classification can 
be justified ‘‘if it intentionally and directly assists members of the sex 
that is disproportionately burdened.’’*> By way of example, the Hogan 
Court cited Califano v. Webster;* in which the Court upheld a statute 
that allowed women to eliminate more low-earning years than men for 
purposes of computing social security retirement benefits, noting that 
the statute ‘‘took into account that women ‘as such have been unfairly 
hindered from earning as much as men’ and ‘work[ed] directly to 
remedy’ the resulting economic disparity.’’*’ 

But how do Hogan and United States v. Virginia, taken together, 
answer the question under which circumstances single-gender educa- 
tion is a permissible objective of government? The Court could have 
been more clear. Courts, policymakers and educators are understandably 
uncertain about the Court’s guidance. 


B. The Equal Protection Inquiry in the Context of Higher Education 


When is a government justified in maintaining a single-sex higher 
educational option for one sex and not the other? When is it justified 
in offering paired single-sex higher educational opportunities, one each 
for men and for women? Hogan and United States v. Virginia together 
provide a starting point. Several problems surface, however, upon trying 
to imagine a court’s response to some potentially useful educational 
arrangements. For those hoping to toe the Court’s line in the future, 
the guidance that emerges from these cases is unclear, and may be 
incompletely conceptualized to do all of the work that it has to do in 
the educational context. 

In neither Hogan nor United States v. Virginia was the Court satisfied 
with the interest advanced by the state in defense of the single-sex 
admissions policy. And in both cases (although for different reasons) 
the Court was unimpressed with some aspect of the means-ends fit. 
The result of the Court’s equal protection inquiry in United States v. 
Virginia is not surprising, given the one-sided bent of Virginia’s higher 





34. 116 S. Ct. at 2276 (citing Califano v. Webster, 430 U.S. 313, 320, 97 S. Ct. 1192, 
1196 (1977) (per curiam)) (second alteration in original). 

35. 458 U.S. at 728, 102 S. Ct. at 3338. 

36. 430 U.S. 313, 97 S. Ct. 1192 (1977). 

37. 458 U.S. at 728, 102 S. Ct. at 3338 (citing Califano, 430 U.S. at 318, 97 S. Ct. 
at 1195). 
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education offerings and the fact that the excluded sex was female, the 
sex bearing the social and economic costs of sex discrimination. Yet 
the Court gave less clear guidance than it might have in such an ‘‘easy”’ 
case, because it entertained seriously a state objective that begs the 
question: Virginia’s claimed interest in diversity of educational choices. 
The dissent similarly offers little help. Justice Scalia supplied Virginia 
with an alternative objective: providing effective college education for 
its citizens. But the resulting means-ends inquiry does no work, if we 
accept available empirical data that single-sex higher education is in 
fact effective for both men and women.* The result in Hogan is perhaps 
more surprising, but the Court’s approach does some useful work 
toward eliminating measures that perpetuate limited possibilities for 
women’s roles and opportunities. However, it needs to be more fully 
conceptualized if it is to provide adequate guidance for the context of 
single-sex higher education. 

These cases help reveal an underlying limitation in current equal 
protection jurisprudence: its focus on inaccurate legislative stereotyp- 
ing. The primacy of this concern has resulted in an inquiry well-trained 
to address just one part of the problem for sex equality, but underde- 
veloped for its work with other parts of this problem. An inquiry 
designed chiefly to identify inaccurate legislative stereotyping is not 
sufficiently nuanced to handle the complex ways in which various 
measures may discriminate against women. It is not sufficiently nu- 
anced to handle measures that may at once work to eradicate and to 
perpetuate the systemic social and economic deprivation of women. 
And, as Hogan illustrates, these inadequacies are a particular liability 
for the Court’s attempt to address the problem of sex equality in the 
context of higher education. 


1. A Coherent Means-Ends Test 


As a preliminary matter, it is worth marking the Court’s difficulty 
framing a coherent means-ends inquiry in cases examining single-sex 
higher education. “he Court’s struggle here may evidence more than a 
superficial quibble. Instead, there is likely real disagreement over what 
the problem is, that is, the wrong of sex discrimination. When the 
Court strains in this way to articulate a useful test, we might want to 
examine more carefully the adequacy of the inquiry for its task. 

Between the majority and the dissent in United States v. Virginia, 
the Court entertains two formulations of the means-ends inquiry, neither 
of which amounts to a useful test. The first of these formulations suffers 





38. The United States did not contest the district court’s finding that empirical data 
supported the claim that ‘‘both men and women can benefit from a single-sex education.”’ 
The Court accepted the district court’s findings, although it noted the district court’s 
further statement that the beneficial effects of single-sex education are ‘‘stronger among 
women than among men.”’ VMI, 116 S. Ct. at 2276-77 & n.8. For additional empirical 
data regarding the benefits of single-sex education for each sex, see infra note 73. 
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because it is not falsifiable. Where the question is whether it is consti- 
tutional for the state to provide single-sex educational opportunities to 
one sex but not the other, the objective advanced by the state cannot 
be diversity of educational choices. Although this objective was sug- 
gested by Justice Powell in his dissent in Hogan, advanced by Virginia 
in United States v. Virginia, and championed by Justice Scalia in his 
dissent in that case, it requires an argument that begs the question. 
Any sex-based classification that provides a single-sex educational op- 
portunity to one sex is going to increase the diversity of educational 
choices available for that sex — the benefited sex. The Court in Hogan 
recognized as much in response to Justice Powell’s suggestion that 
Mississippi’s objective was to provide women a choice of educational 
environments: 


Since any gender-based classification provides one class a benefit 
or choice not available to the other class, however, [Justice Pow- 
ell’s] argument begs the question. The issue is not whether the 
benefited class profits from the classification, but whether the 
State’s decision to confer a benefit only upon one class by means 
of a discriminatory classification is substantially related to achiev- 
ing a legitimate and substantial goal.*° 


The test rules out nothing. David Strauss explains the work that this 
aspect of the Court’s inquiry must do in the context of affirmative 
action and strict scrutiny: ‘“The government interests needn’t be com- 
pelling, in the sense of especially important, but they must be confining: 
the claim that a measure promotes that particular government interest 
must be falsifiable.’’**° On this view, the Hogan Court ruled out the 
option of claiming an interest in ‘‘diversity of educational choices’’ not 
because this interest would not be sufficiently ‘‘important,’’ but because 
it could be used to justify any single-sex school. 

Interestingly, Virginia disregarded this exchange in Hogan and claimed 
that VMI was established and maintained ‘‘with a view to diversifying 
. .. educational opportunities within the State.’’** The Court entertained 
Virginia’s proffered justification as if it did not beg the question, urging 
only that ‘‘a tenable justification must describe actual state purposes, 
not rationalizations for actions in fact differently grounded.’ It rejected 
Virginia’s argument not because it was not sufficiently important — 
indeed the Court conceded ‘‘it is not disputed that diversity among 
public educational institutions can serve the public good.’’* Instead, 
it rejected Virginia’s argument because the Court found that Virginia’s 





. 458 U.S. at 731, 102 S. Ct. at 3340 n.17. 
. Strauss, supra note 15, at 28. 

o 18655. Ct. at:2277. 

. Id. 

. Id. 
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proffered interest in diversity was not and never had been its actual 
interest; rather, it was a post hoc justification adopted for litigation. 
However, the Court muddied the waters by proceeding as if the opposite 
answer would do any work toward resolving the equal protection 
question. United States v. Virginia thus gives the misimpression that 
a state might usefully justify providing single-sex education to one sex 
by reference to an interest in providing a ‘‘diversity in educational 
opportunities’“* to the benefited sex. Instead, we are at square one, 
with an equal protection question before us. 

The second formulation fails to provide a means-ends test that re- 
solves the distributive aspect of the equal protection problem. Dissent- 
ing in United States v. Virginia, Justice Scalia supplied Virginia with 
an alternative interest: ‘‘providing effective college education for its 
citizens.’’** The importance of this interest, he asserted, ‘‘is beyond 
question.’’** He continued, ‘‘That single-sex instruction is an approach 
substantially related to that interest should be evident enough’’*” from 
both the long history in this country of single-sex education, and the 
lower courts’ factual finding that single-sex education at the college 
level is beneficial to both sexes.* Under Justice Scalia’s formulation, 
there is again no real test, but the infirmity is of a different sort. If 
Virginia’s interest is in providing effective college education for its 
citizens, and if single-sex education has been demonstrated, as a factual 
matter, to be a good way to achieve the goal of effective college 
education for both sexes, then when is it okay for Virginia to provide 
such education to one sex (at VMI, males) and not the other (at VMI, 
females)? If we accept current empirical data on the benefits of single- 
sex colleges for at least some males and some females, Justice Scalia’s 
test sets up — but supplies no apparatus to answer — the familiar, 
basic equal protection query: whether it is okay to give a benefit 
exclusively to one sex, because of sex. Thus, Justice Scalia’s proposed 
inquiry and response provide little more guidance to educators and 
policymakers than that of the majority. 


2. Adequacy of the Inquiry 


In Hogan, Mississippi asserted a compensatory interest in providing 
to women a single-sex educational opportunity in the form of a nursing 





44. Id. at 2276 n.7. 

45. Id. at 2296 (Scalia, J., dissenting). 

46. Id. 

47. Id. 

48. Id. Note that Justice Scalia mentioned only this first part of the lower courts’ 
findings on the benefits of single-sex college education; he did not mention a related 
part of the lower courts’ findings, that the benefits of single-sex college education ‘‘are 
stronger among women than among men,”’ and that there is currently greater demand 
for single-sex higher education among women than among men. The majority, however, 
noted the greater benefits of single-sex education for women. See 116 S. Ct. at 2277 n.8 
(citing United States v. Commonwealth of Va., 766 F. Supp. 1407, 1414 (W.D. Va. 
1991)). 





500 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


school. The Court undertook an inquiry typical of cases in which the 
state’s claimed objective is to compensate for past discrimination: it 
asked whether the benign, compensatory purpose cited was the actual 
purpose animating the measure under scrutiny. While an inquiry into 
the actual purposes of a measure or policy may be an important check 
on the interests asserted in many sex discrimination cases, this focus 
is misplaced in the context of education, as the result in Hogan helps 
illustrate. Here my claim is that the Court focused its inquiry in a way 
that incompletely (and therefore, dis-)serves questions in the educa- 
tional context, i.e., in a way that does not fully get at the problems for 
sex equality posed by single-sex educational arrangements. This claim 
requires a bit of background in the development of equal protection 
doctrine for gender-based classifications. 


a. Development of Equal Protection Doctrine for Sex-Based 
Classifications 


Equal protection doctrine for classifications based on sex has grown 
up on a sampling of equality concerns.*® In some (but not all) cases 
the trick has been to ‘‘smoke out’’ situations where women are the 
apparent intended beneficiaries of a measure, but where scrutiny reveals 
the measure instead to be a product of either intentional or accidental 
legislative stereotyping of women’s roles and abilities. The equal pro- 
tection inquiry that has evolved bears the marks of its development in 
these cases in particular; it may, in fact, be overly focused on this 
aspect of its task, while not completely conceptualized for the remainder 
of its work. 

Commentators have observed the Court’s preoccupation with imper- 
missible ‘‘legislative inputs,’’ even in cases where the measure in 
question ostensibly benefited women.*® Weinberger v. Wiesenfeld*' is 





49. For a discussion of the strategic and practical considerations at play in selecting 
and framing the issues before the Court, and the effects of the litigants’ decisions, 
compare Hon. Ruth Bader Ginsberg & Barbara Flagg, Some Reflections on the Feminist 
Legal Thought of the 1970s, 1989 U. Cui. Lecat F. 9; and Deborah L. Markowitz, In 
Pursuit of Equality: One Woman’s Work to Change the Law, 14 Women’s Rts. L. Rep. 
335 (1992); with Mary Becker, Prince Charming: Abstract Equality, 1987 Sup. Cr. REv. 
201. 

50. See, e.g., Michael Klarman, An Interpretive History of Modern Equal Protection, 
90 Micu. L. Rev. 213, 303-08 (1991) (attributing focus on impermissible legislative inputs 
to the Burger Court’s inclination toward a process-oriented understanding of equal 
protection); cf. Katherine M. Franke, The Central Mistake of Sex Discrimination Law: 
The Disaggregation of Sex from Gender, 144 U. Pa. L. REv. 1, 914, 26-31 (1995) 
(explaining origins of Court’s focus on distinguishing inaccurate or stereotypical differ- 
ences from ‘‘real’’ differences as Court’s conception of sex as immutable, of male and 
female as two different kinds of beings; ‘‘We have inherited a jurisprudence of sexual 
equality that seeks to distinguish, as its primary function, inaccurate myths about sexual 
identity from true — and therefore pre-political — characteristics of sex that are factually 
significant.’’). 

51. 420 U.S. 636, 95 S. Ct. 1225 (1975). 
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considered to be the first such case,** and is the genesis of the oft- 
quoted directive to look to the actual purposes animating a measure 
that appears to benefit women: ‘‘the mere recitation of a benign, 
compensatory purpose is not an automatic shield which protects against 
any inquiry into the actual purposes underlying a statutory scheme.’’™ 
In Weinberger, the Court invalidated a Social Security Act provision 
that entitled widows, but not widowers, to survivor’s benefits. The 
government attempted to characterize the measure as one ‘‘designed to 
compensate women beneficiaries as a group for the economic difficulties 
which still confront women who seek to support themselves and their 
families,’’** thereby bringing the statute within the reach of Kahn v. 
Shevin®> and Schlesinger v. Ballard.** When the Court looked to the 
statutory scheme and the legislative history, however, it found no 
evidence of compensatory intent ‘‘premised upon any special disad- 
vantages of women.’’*” It surmised instead that the measure ‘‘was 
intended to permit women beneficiaries to elect not to work and to 
devote themselves to the care of the children.’** Although later courts 
often cast Weinberger and similar cases®® as striking down measures 
that apparently discriminated in favor of women, given revealed ster- 
eotypical, paternalistic legislative purposes or presumptions, the Court’s 
view of the facts in Weinberger is important to understanding the 
inquiry that developed. Before turning to address the government’s 
argument, the Court in the first part of its analysis characterized the 
question before it as whether the measure improperly discriminated 
against women wage earners, whose widowers could not benefit from 
social security taxes paid by their wives. The widows of male wage 
earners, by contrast, could benefit fully from social security taxes paid 
by their husbands. The Constitution, concluded the Court, ‘‘forbids the 
gender-based differentiation that results in the efforts of female workers 





52. Klarman, supra note 50, at 306. 

53. Weinberger, 420 U.S. at 648, 95 S. Ct. at 1233. 

54. Id. 

55. 416 U.S. 351, 94 S. Ct. 1734 (1974) (In upholding Florida tax preference for 
widows but not widowers, the Court acknowledged that financial difficulties confronting 
the widowed woman exceeded those confronting the widowered man. The Court ventured 
that women’s unequal social and economic position in this regard might be ‘‘from overt 
discrimination or from the socialization process of a male-dominated culture.’’). 

56. 419 U.S. 498, 95 S. Ct. 572 (1975) (In upholding the Navy’s promotion system 
permitting women longer tenure than men before mandatory dismissal for nonpromotion, 
the Court recognized differential treatment as rational response to men’s and women’s 
different opportunities for satisfying the qualifications for promotion.). 3 

57. Weinberger, 420 U.S. at 648, 95 S. Ct. at 1233. 

58. Id. 

59. See, e.g., Califano v. Goldfarb, 430 U.S. 199, 97 S. Ct. 1021 (1977) (striking down 
Social Security Act provision automatically granting survivors’ benefits to widows but 
requiring widowers to prove dependency, the Court emphasized that the provision clearly 
deprived women workers of the protection for their families that men workers automat- 
ically received). 
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required to pay social security taxes producing less protection for their 
families than is produced by the efforts of men.’ Thus, the statute 
that the Court struck down benefited some women, but it clearly 
disadvantaged other women. 

Later to portray the measures involved in Weinberger and similar 
cases as having wholly ‘‘benign, compensatory’’ purposes, about which 
the Court must nonetheless be suspicious, is to mislead.*! The Court 
in this case needed to be and was suspicious, first, because the measure 
disadvantaged women — here, women wage earners. 


b. Sex Inequality and the Complexities of Deprivation 


An overzealous focus on ferreting out measures that are the product of 
intentional or accidental legislative stereotyping might have stymied the 
development of the rest of the equal protection inquiry. But equal protec- 
tion doctrine has more work to do than to ‘‘smoke out’’ improper legislative 
motives, especially when the measures in question actually address wom- 
en’s deprivation. Improper legislative inputs surely deserve the Court’s 
attention.* But a more substantive task for the Court, acknowledged by 
scholars and sometimes the Court, is to invalidate sex-based classifications 
that contribute to the social and economic disadvantage of one sex that 
results from discrimination against that sex.“ Yet some measures that are 





60. Weinberger, 420 U.S. at 645, 95 S. Ct. at 1232. 

61. See Orr v. Orr, 440 U.S. 268, 99 S. Ct. 1102 (1979) (invalidating Alabama statute 
advantaging women by requiring only men to pay alimony upon divorce); Mississippi 
Univ. for Women v. Hogan, 458 U.S. 718, 102 S. Ct. 3331 (1982) (invalidating Missis- 
sippi’s provision advantaging women by providing single-sex educational opportunity); 
see also Klarman, supra note 50, at 303-08 (explaining ascendancy of Court’s legislative 
inputs understanding of equal protection). 

62. Although framed as a process-focused concern, the Court’s attention to improper 
legislative inputs is a bit of a mixed bag of substantive and process-based concerns. 
Justice Brennan’s dissent in Kahn, which Michael Klarman suggests contains an inchoate 
version of the legislative inputs objection, refers to the substantive connections for a 
concern with improper process. ‘‘[A] legislative classification that distinguishes potential 
beneficiaries solely by reference to their gender-based status as widows or widowers .. . 
must be subjected to close judicial scrutiny . . . because gender-based classifications too 
often have been inexcusably utilized to stereotype and stigmatize politically powerless 
segments of society.’ Kahn, 416 U.S. at 357, 94 S. Ct. at 1738 (Brennan, J., dissenting). 
“‘No one familiar with this country’s history of pervasive sex discrimination against 
women can doubt the need for remedial measures to correct the resulting economic 
imbalances.” Id. at 359, 94 S. Ct. at 1739. ‘‘While doubtless some widowers are in 
financial need, no one suggests that such need results from sex discrimination as in the 
case of widows.”’ Id. at 360, 94 S. Ct. at 1739-40; see also Klarman, supra note 50, at 
305-06. 

63. Both the majority and Justice Brennan’s dissent in Kahn evidence this concern. 
416 U.S. at 353-55, 357, 359-60, 94 S. Ct. at 1736-37, 1738, 1739-40 (Brennan, J., 
dissenting). See also Schlesinger v. Ballard, 419 U.S. 498, 95 S. Ct. 572 (1975). The 
Court in VMI defined impermissible sex-based classifications as those that ‘‘create or 
perpetuate the legal, social, and economic inferiority of women.’’ 116 S. Ct. at 2276. 
Catharine MacKinnon has articulated this view: a measure is discriminatory if it ‘‘par- 
ticipates in the systemic social deprivation of one sex because of sex.’’ CATHARINE A. 
MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN, 116-18 (1979). 








1997] SINGLE-SEX EDUCATION AFTER UNITED STATES V. VIRGINIA 503 


intended to and do help eradicate the systemic social deprivation of 
women, for example, by addressing basic needs, nonetheless could be 
said to contribute to the systemic social deprivation of women in the long 
term, in complex and subtle ways, by reinforcing and legitimating out- 
moded notions of women’s roles.“ The current inquiry is not completely 
equipped to address measures that both eradicate and contribute to wom- 
en’s deprivation. 

A court seeking to identify discriminatory measures that ‘‘participate in 
the systemic social deprivation’’ of women is faced with a dilemma when 
measures at once work to eradicate and contribute to women’s deprivation. 
The facts of Orr v. Orr® provide a useful example of this dilemma. Under 
the Alabama statute at issue, men but not women were required to pay 
alimony upon dissolution of a marriage. This and similar provisions 
probably reflect a particular, typical allocation of responsibilities during 
the marriage and after its dissolution in which women are unremunerated 
caretakers and homemakers and men are wage earners. As such, alimony 
statutes may be harmful to women to the extent that they perpetuate this 
allocation of responsibilities and women’s resulting financial dependence 
on men in marriage and unequal economic status on divorce.* But such 
provisions also address the real and pressing economic inequality and 
deprivation that has been demonstrated to accompany divorce for most 
women.” They work directly to address the unequal economic circum- 
stances of men and women that arguably result from aspects of the 
institutions of marriage and divorce in which the legal system participates. 
The Court’s preoccupation with ‘‘smoking out’’ measures that are the 
product of inappropriate legislative notions may serve (whether purpose- 
fully or incidentally) the concern for women’s deprivation in the long- 
term; however, it does so at the expense of the concern for women’s 
immediate deprivation.® Thus, this orientation seems to do only some of 
the work necessary to identify measures that are the concern for equal 
protection. ® 





64. See Mary E. Becker, Politics, Differences and Economic Rights, 1989 U. Cui. 
LEGAL F. 169; accord, Klarman, supra note 50, at 304 n.421. 

65. 440 U.S. 268, 99 S. Ct. 1102 (1979). 

66. See, e.g., Herma Hill Kay, Equality and Difference: A Perspective on No-Fault 
Divorce and Its Aftermath, 56 U. Cin. L. REv. 1, 80-85 (1987). 

67. See, e.g., Karen C. Holden & Pamela J. Smock, The Economic Costs of Marital 
Dissolution: Why Do Women Bear a Disproportionate Cost? 17 ANN. REv. Soc. 52-53, 57- 
63, 68-70, 72-74 (1991); Becker, supra note 64, at 174-76. 

68. Compare the Court’s earlier decisions upholding measures that addressed women’s 
immediate deprivation but arguably contributed to the perpetuation of stereotypes and 
thus women’s longer-term deprivation, Kahn v. Shevin, 416 U.S. 351, 94 S. Ct. 1734 
(1974); Schlesinger v. Ballard, 419 U.S. 498, 95 S. Ct. 572 (1975); with the Court’s more 
recent decisions invalidating these sorts of measures, Orr v. Orr, 440 U.S. 268, 99 S. Ct. 
1102 (1979); Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 102 S. Ct. 3331 
(1982); see generally Klarman, supra note 50, at 303-08. 

69. Note, too, that the theory that withholding measures such as alimony will 
dismantle traditional roles and resulting women’s financial dependency has so far not 
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Hogan provides another example of the dilemma for equal protection 
when measures work to eradicate women’s deprivation in important 
ways but may perpetuate women’s deprivation in less obvious ways, 
and Hogan introduces the problems particular to the educational con- 
text. The Court there concluded that providing an all-women’s school 
of nursing does not address women’s systemic disadvantage, because 
women are in fact overrepresented in nursing schools and in the ranks 
of employed nurses.”° Moreover, the Court suggested that providing the 
all-women’s school of nursing might actually harm women, by perpet- 
uating ‘‘the assumption that nursing is a field for women’’ thereby 
contributing to depressed nurses’ wages.’ Hogan does not attempt to 
balance its concern for the harm to women that comes from perpetuating 
the assumption that nursing is a women’s field against the decided 
benefit that accrues to women from education in general and the benefit 
that accrues to women from single-sex education in particular. 


C. The Special Context of Single-Sex Education 


Single-sex education by definition requires a sex-based classification. 
In order to help the Court develop adequate tools for determining when 
a government can provide single-sex education, it may be useful to 
disaggregate the benefits or advantages provided to the included sex. 

The included sex is advantaged in several ways denied to the ex- 
cluded sex. First, the included sex is the beneficiary of education 
generally (assuming the offering to be within the bounds of ‘‘appro- 
priate’’ education, even if not the best possible offering). The intrinsic 
and instrumental values of an education are difficult to deny.”* Second, 
the included sex is the beneficiary of having the single-sex educational 
option. Members of the benefited sex at least enjoy the ability to choose 
a single-sex environment. Beyond the benefits of plural educational 
opportunities, empirical evidence seems to largely support the claim 





been borne out, and, meanwhile, plenty of women suffer real, immediate economic 
deprivation. See MARY BECKER ET AL., CASES AND MARTERIALS ON FEMINIST JURISPRUDENCE: 
TAKING WOMEN SERIOUSLY 510-14 {citing Pamela Smock, The Economic Costs of Marital 
Disruption for Young Women in the United States: Have They Declined Over the Past 
Two Decades? University of Wisconsin-Madison Institute for Research on Poverty, Dis- 
cussion Paper No. 984-92 (Sept. 1992)). 

70. See supra notes 21-24 and accompanying text. 

71. 458 U.S. at 730, 102 S. Ct. at 3339. 

72. The Court, most notably in Brown v. Board of Educ., 347 U.S. 483, 74 S. Ct. 
686 (1954), has long (though not consistently) recognized the special position of educa- 
tion. At one time, many members of the Court viewed education as rising to the level 
of a fundamental right. See Plyler v. Doe, 457 U.S. 202, 221, 102 S. Ct. 2382 (1982) 
(invalidating on equal protection grounds Texas policy denying free public schooling to 
children of illegal aliens and noting importance of education); Klarman, supra note 50, 
at 288 n.342 (discussing Douglas Papers and other internal documents suggesting that 
“four of the five Justices in the Plyler majority were prepared forthrightly to hold 
education a fundamental interest for equal protection purposes’’). 
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that single-sex education is beneficial and effective for women; empir- 
ical data less clearly support the claim that single-sex education is 
beneficial and effective for men.” Third, the included sex is the ben- 
eficiary of the particular subject offerings (e.g., baccalaureate nursing 
program) and pedagogical philosophy (e.g., adversative method) of the 
school in question, and of the other tangible and intangible benefits of 
receiving an education from that school. 

Although this disaggregation is crude, it readily reveals a source of 
myopia in Hogan: in evaluating whether MUW’s School of Nursing 
actually served the compensatory purpose advanced by Mississippi, 
i.e., eradicating discrimination against women, the Court neglected to 
consider education’s role in providing ‘‘intentional[] and direct[] as- 





73. For recent studies supporting the claim that single-sex education is beneficial for 
women in terms of satisfaction and achievement, see M. Elizabeth Tidball, Women’s 
Colleges and Women Achievers Revisited, in RECONSTRUCTING THE ACADEMY: WOMEN’S 
EDUCATION AND WoMEN’s StupiEs 206 (Elizabeth Minnich, et al. eds., 1988); Joy K. Rice 
& Annette Hemmings, Women’s Colleges and Women Achievers: An Update in RECON- 
STRUCTING THE ACADEMY, supra at 220; M. Elizabeth Tidball, Women’s Colleges: Excep- 
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Majority: WOMEN CHALLENGE TRADITION IN HIGHER EDUCATION 157 (Carol S. Pearson, et al. 
eds., 1989) [hereinafter Exceptional Conditions]; ALEXANDER ASTIN, WHAT MATTERS IN 
COLLEGE? Four CRITICAL YEARS REVISITED (1992); Daryl G. Smith, Lisa E. Wolf, & Diane E. 
Morrison, Paths to Success: Factors Related to the Impact of Women’s Colleges, 66. J. 
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girls and women, see Cornelius Riordan, Reconsidering Same Gender Schools: The VMI 
Case and Beyond, Epuc. Wk., Feb. 23, 1994, at 48 (‘‘Single gender schools generally are 
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demonstrated that the [beneficial] effects of single gender schools are greatest among 
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minorities (both males and females).’’). But cf. Brief Amici Curiae in Support of Petitioner 
by the American Association of University Professors et al. at 26-27, VMI, 116 S. Ct. - 
2264 (1996) (No. 94-1941) (‘‘[Available] data provide no support for the efficacy of single- 
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male colleges and universities in a world where women are still unequal to men: they 
are ‘‘likely to be a witting or unwitting device for preserving tacit assumptions of male 
superiority — assumptions for which women must eventually pay.’’ C. JENCks AND D. 
REISMAN, THE ACADEMIC REVOLUTION 297-98 (1968); accord Deborah L. Rhode, Association 
and Assimilation, 81 Nw. U. L. REv. 106 (1986); Valorie K. Vojdik, Girls’ Schools After 
VMI: Do They Make the Grade? 4 Duke J. GENDER L. & PoL’y 69 (1997). 
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sist{ance to] members of the sex that is disproportionately burdened.’’”* 
Education in general is crucial to eliminating the systemic social, 
political, and economic deprivation of women. Where the government 
has decided to provide education for women, it is going to contribute 
to dismantling, rather than perpetuating women’s deprivation, in the 
sense and to the extent that education generally does. A court’s inquiry 
in the educational context should not discount altogether the general 
contribution of education to dismantling stereotypes and to countering 
systemic social deprivation of women. 

And, having found that MUW’s School of Nursing was not truly 
single-sex,’> the Court in Hogan was not required to balance the long- 
term detriment that it identified as stemming from the subject matter 
of the School of Nursing’s program offerings with the benefit provided 
to women by the single-sex structure of the program. Given current 
empirical data that single-sex higher education is in fact beneficial and 
effective for the women who choose it,”* the provision of a single-sex 
school for women is likely to contribute additionally to eliminating the 
systemic social, political and economic deprivation of women. Nor did 
the Court consider any benefits stemming from the subject matter of 
the School of Nursing’s program offerings, as a counter to the detri- 
ments. Note that Hogan managed a bit of surgery here: by carefully 
limiting its inquiry to the School of Nursing at MUW, and leaving 
untouched the remaining schools and programs at MUW, the Court 
was able to view in isolation that school within the university that 
most clearly contributed to the perpetuation of traditional women’s 
roles and, as the Court found, arguably did not open any new doors 
to women. Thus, even had the Court taken into account the benefits 
accruing to women from the single-sex nature of the program and the 
benefits accruing to women from the subject matter of the program 
offerings, it might nonetheless have found that the School of Nursing, 
considered alone, contributed in problematic ways to the perpetuation 
of stereotypes and women’s longer-term deprivation. But the Court 
failed to discuss such tradeoffs. Whether the Court got the boundaries 
of the relevant package of educational opportunities right is a matter 
of lesser importance, to be determined on a case-by-case basis by 
reference to the particular facts (e.g., separation of admissions, facilities, 
etc.). The more important lesson is that the Court overemphasized one 
aspect of the equal protection concern in the higher education context, 
to the exclusion of other aspects. 
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It is not clear why the Hogan Court felt compelled to give great 
weight to the concern for dismantling stereotypes and their contribution 
to women’s long term disadvantage, but scant attention to the concern 
for education and its contribution to women’s more immediate advan- 
tage. Outdated charters aside,” few would argue that single-sex wom- 
en’s colleges and universities are an important or even likely means 
today for relegating women to the world of ‘‘fancy, general and practical 
needlepoint.’’”® Thus, even assuming that inaccurate stereotypes are the 
chief business of equal protection jurisprudence, it is not clear that we 
ought to be especially suspicious of the legislative motives when, today, 
a legislature creates or maintains single-sex higher educational oppor- 
tunities for women.” Quite to the contrary, many single-sex women’s 
colleges are at the center of efforts to challenge outmoded stereotypes 
and to enable women to dismantle systemic barriers to realizing full 
social and economic equality.*° The very existence of women’s colleges 
and universities today helps challenge the notion that assimilation into 
a society structured and dominated by males ought to be a goal for 
social policy in general, or equal protection in particular. And for 
single-sex schools long in existence, a focus on the presumptions of 
the enacting legislature under a legislative inputs orientation is similarly 
unuseful, given the enormous evolution in these schools’ educational 
offerings, missions and student populations.*: While founding legisla- 
tures surely harbored very limited notions of women’s place in society 
and so established schools where women could learn only needlepoint 
and other skills suitable for that place, some of these same schools are 
today among the leaders in challenging now outmoded ideas and in 
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dismantling frameworks of inferiority. We might ask how we can better 
frame the equal protection concerns in the context of education. 


II. CAPABILITIES AND THE QUALITY OF A HUMAN LIFE 


A commitment to equality does not itself supply any particular 
conception of what must be equal.** One theory focuses on human 
well-being and features capabilities as a measure of well-being, as 
opposed to, for example, utility or primary goods. This approach 
identifies inequalities in well-being by reference to what individuals 
are able to do and be. Beginning in 1990, the United Nations Devel- 
opment Program (‘‘UNDP’’) adopted this focus on capabilities as a 
measure of well-being.®* Very recently, the UNDP has begun to examine 
gender differentials in capabilities. In 1996, it found that women’s 
capabilities are in every country — the United States included — 
currently less fully realized than are men’s. Other insights from the 
field of development economics shed light on the close connection 
between education and improved capabilities. This backdrop is impor- 
tant for understanding the social problems of less and more developed 
countries alike, for examining the role of education in a particular 
society, and for addressing the grave situation of sex inequality. 


A. Capabilities 


Amartya Sen, a prominent thinker in development economics and 
moral philosophy, has argued persuasively that we ought to measure 
humans’ quality of life by reference to their capabilities.** ‘“The capa- 
bility of a person,’’ Sen explains, ‘‘reflects the alternative combinations 
of functionings the person can achieve, and from which he or she can 
choose one collection.’’** Functionings focus on a person’s state; they 
are ‘‘the various things that he or she manages to do or be in leading 
a life.’** Some functionings are quite basic. Among these, according 
to Sen, are ‘“‘being adequately nourished, [and] being in good health.’’®’ 
These sorts of basic functionings are likely to be valued strongly and 
widely. Other functionings are less likely to be valued as strongly by 
as many, for example ‘‘achieving self-respect.’"*® A person’s capability 
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might be thought of as the range of options actually or meaningfully 
available to that person as she decides how to live. Capability invokes 
notions of possibility and choice. (‘‘His ability to be adequately nour- 
ished is unconstrained by either social conditions or personal circum- 
stances.’’ ‘‘She is free and able to be literate.’’) Capability deprivation 
occurs when there are constraints on a person’s ability to pursue this 
or that way of living. Functionings, by contrast, are the states of being 
achieved by a person, the things a person does, the way a person lives. 
The life a person leads is described by a sequence or collection of 
functionings. (‘‘He is nourished.’’ ‘‘She is literate.’’) 

For many problems of social policy, capability is important quite 
apart from achieved functionings.®** Functionings — doing, being, 
achieving — are in a sense the building blocks of the capability 
approach, but they are not all that matters: ‘“The approach is based on 
a view of living as a combination of various ‘doings and beings,’ with 
quality of life to be assessed in terms of the capability to achieve 
valuable functionings.’*° Sen illustrates the difference between one 
functioning (the state of being adequately nourished) and the corre- 
sponding capability (the capability to be adequately nourished): 


If achieved functionings . . . were all that mattered, we might be 
as worried about the rich person fasting as about the starving 
poor. If we are more concerned to eliminate the hunger of the 
latter, it is primarily because the former has the capability to be 
well nourished but chooses not to, whereas the latter lacks that 
capability and is forced into the state of starvation.” 


Importantly, the capability approach was conceived in the specific 
context of evaluating inequality and advantage. In his seminal essay 
on the subject, Sen takes as a starting point the question ‘‘equality of 
what?”*? His answer gives content to the commitment to equality. It 
also supplies a measure, a tool for evaluating equality. According to 
Sen, individual well-being and inequality in individuals’ well-being 
are best judged by reference to an account that includes a notion of 
‘**hasic capabilities’: a person being able to do certain basic things.’’® 
Social advantage can likewise be assessed by reference to an aggregate 
of individual capabilities.” 

Sen concedes both that there will be problems with determining an 
index of capabilities, and that ideas about the relative importance of 
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various capabilities are likely to be culture-dependent.* Nevertheless, 
agreement on the evaluative space (that is what the objects of value 
are) is itself useful°® The capability approach identifies a basis for 
evaluation and for detecting injustice in the form of inequality: human 
capabilities. 

The UNDP, for example, has selected three capabilities as ‘‘basic,”’ 
by which to measure human development. ‘‘[The capability to lead] a 
life free of avoidable morbidity is one such capability, [the capability 
to be] informed and educated is another, and [the capability to be] 
well-nourished is a third.’’” Notably, education is among these ‘‘foun- 
dational capabilities.’’°® The UNDP defines poverty or deprivation ac- 
cordingly: ‘‘Deprivation is reflected in a lack of basic capabilities — 
when people are unable to reach a certain level of human achievement 
or functioning.’’*® The UNDP’s capability poverty measure (‘‘CPM’’) is 
an index of ‘‘capability shortfalls in [these] three basic dimensions of 
human development.’’?”° 


B. Women’s Relative Capability Deprivation 


As a group, women’s capabilities are impoverished relative to men’s. 
This disparity holds true in every society today." Because they are 
born female, fifty-one percent of the world’s population face relative 
capability poverty. Whether measured in terms of basic functionings or 
more complex ones, women are less well off. Thus, according to the 
UNDP’s gender-related development index (‘‘GDI’’), which examines 
relative achievements in life expectancy, educational attainment, and 
income, women suffer more than men at the level of basic needs.’ 
And, according to the UNDP’s gender empowerment measure (‘“‘GEM’’), 
which measures gender inequality in important areas of economic and 
political participation and decisionmaking, women suffer more than 
men at the level of full realization of their human capabilities.’ 

The GDI value for the United States is 0.927 (unity would indicate 
the absence of a gender gap, according to the measures indexed). While 
high relative to other countries, this value nonetheless indicates an 
identifiable gender gap at the level of basic needs. Notably, although 
females fare as well as males in terms of the adult literacy rate (both 
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at 99.0%), and better than males in terms of life expectancy at birth 
(female life expectancy is 79.4 years; male life expectancy is 72.6 
years), and ‘‘combined primary, secondary and tertiary [school] gross 
enrollment ratio’’ (98.3% of females and 93.5% of males enrolled), the 
gender gap is pronounced when measuring earned income share, with 
40.1% of income earned by females and 59.9% of income earned by 
males.™ 

Notably, in no country does the GEM equal or exceed 0.800.’ And 
only in ten countries does the GEM exceed 0.600.’ The United States 
ranks ninth among these ten; its GEM value is 0.645.” In the United 
States, although women constitute over half the electorate, women hold 
only 10.4% of the seats in Congress. Women comprise only 42.0% 
of administrators and managers.’°? Women fare better in the category 
of professional and technical workers, with 52.7% of these positions 
occupied by women.’”® And, rounding out the indicators contributing 
to the GEM, women’s share of income is 40%. 1 


C. Enhancing Capabilities Through Education 


Education is crucial to enhancing human capabilities. As both an 
intrinsic and instrumental good, education contributes to capabilities 
on two levels.’ Education is an intrinsic good; being educated is a 
valuable achievement in and of itself. Providing educational opportu- 
nities improves beneficiaries’ capability of having an education or being 
educated. Education is also an instrumental good. Providing educational 
opportunities contributes to improving many other capabilities, ranging 





104. Id. at 138 tbl.2. 

105. Id. at 34, 141-43 tbl.3. 

106. Id. 

107. Id. at 141 tbl.3. 

108. Id. 

109. Id. 

110. Id. 

111. Id. 

112. In the context of human development in India and elsewhere in the world, Jean 
Dréze and Amartya Sen identify five distinct ways in which education contributes 
intrinsically and instrumentally to the freedom of a person, i.e., a person’s capability: 
(1) intrinsic value of education; (2) instrumental value for personal roles: education can 
help a person do many things that he or she values, like getting a job or more generally 
making use of economic opportunities; (3) instrumental value for social roles: education 
and improved literacy facilitate public discussion of social needs, encourage informed 
discussion of collective demands (e.g., for health care), and contribute to better utilization 
of services that are available; (4) instrumental value for process roles: process of education 
has benefits apart from its substantive aims, e.g., corresponding reduction in child labor, 
increased contact with peers, broadening social and cultural horizons; and (5) empow- 
erment and distributive value: improved literacy and educational achievements of dis- 
advantaged groups can increase their ability to resist oppression, to organize politically, 
and to secure a fairer deal. See JEAN DREZE & AMARTYA SEN, INDIA: ECONOMIC DEVELOPMENT 
AND SOCIAL OPPORTUNITY 14-15 (1995). 
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from such basic ones as the capability of being well nourished, the 
capability of being sheltered, and the capability of having remunerative 
work," to more complex ones, like the capability to participate fully 
in public life.‘ 

In the United States, as elsewhere, education is indispensable to 
enhancing women’s capabilities, and, importantly, to remedying sex 
inequality in capabilities.‘* The connection between women’s educa- 
tion and basic capabilities is especially dramatic in developing coun- 
tries. The most fundamental challenge for health in many of these 

countries may still be inadequate sanitation, given people’s incomplete 
- understandings of the sources of resulting illnesses and, importantly, 
preventive measures.'* According to some development experts, edu- 
cation is the single most important factor for realizing gains in human 
health, for the ability to lead a life free of avoidable morbidity. Edu- 
cating girls, they argue, is particularly crucial.” Literacy and numeracy 
are important tools of self-reliance and self-defense: an illiterate person 
is much less well equipped to get on the right bus, to enforce her 
inheritance rights, to defend herself in court, or to obtain a bank loan.’ 
Women in Development scholars have also noted the primary role of 
women’s education in enabling more complex capabilities in these 
countries: 


{I]t is clear that Third World women will have very little impact 
on national development priorities, political ideologies, and de- 
velopment planning until they are literate and have the basic 
arithmetic skills with which to analyze their political and eco- 
nomic systems.'’® 





113. For example, according to the UNDP, in contrast to countries experiencing 
economic growth without a corresponding growth in employment (let alone employment 
that meets the aspirations of people for job security, remunerative work, or creative work) 
‘‘thjigh employment economies have generally invested heavily in the development of 
human capabilities — particularly education, health and skills.’’ Id. at 7-8. 

114. See, e.g., Cass R. SUNSTEIN, THE PARTIAL CONSTITUTION 140-43 (1993). 

115. Id. at 6. 

116. Nicholas D. Kristof, For Third World, Water Is Still a Deadly Drink, N.Y. Times, 
Jan. 9, 1997, at A1, A6. 

117. Id. at A6 (explaining that some countries have achieved public health gains by 
promoting basic education and noting the particular connection between educating girls 
and their improved ability to understand the dangers of poor hygiene and make better 
health care decisions in general and for their families). 

118. Dréze and Sen make these and other points in the context of India, supra note 
112, at 109. 

119. Susan C. Bourque & Kay B. Warren, Access is Not Enough: Gender Perspectives 
on Technology and Education, in PERSISTENT INEQUALITIES: WOMEN & WORLD DEVELOPMENT 
83, 96 (irene Tinker ed., 1990). Accord DrézE & SEN, supra note 112, at 87-92, 137-39 
(pointing out that the uneducated and less well-educated are less able to ensure that 
their needs — including their specific educational needs and priorities — are addressed 
in the political process; thus there is a self-perpetuating circle); but cf. VMI, 116 S. Ct. 
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In more developed countries, too, women’s education is important for 
realizing fully their capabilities.2° In the United States, there is a 
present and historical correlation between higher education for women 
and enhanced vocational opportunity. '”* ‘“The more education a woman 
has, the more likely she is to be employed [and] .. . [t]he disparity 
between the proportion of men and women who are employed decreases 
with higher levels of education.’”?? Thus, in 1987, fifty-four percent of 
women with only a four-year high school education were employed, 
compared to seventy-four percent of men; sixty-two percent of women 
with only one to three years of college education were employed, 
compared to seventy-nine percent of men; and seventy-two percent of 
women with four or more years of college were employed, compared 
to eighty-five percent of men.‘ Higher levels of educational attainment 
for women also correspond with an increasing likelihood that women 
will occupy positions with decision-making authority and economic 
power rather than support or service positions.'** 


Il. THE CAPABILITY APPROACH TO ASSESSING SINGLE-SEX HIGHER 
EDUCATION 


A capability approach — that is, some version of the approach put 


forth by Amartya Sen and outlined in Part II — would provide courts 





at 2296 (Scalia, J., dissenting) (arguing against heightened scutiny for sex-based classi- 
fications on theory that women, a numerical majority of the electorate, indeed enjoy 
political power and citing the ‘‘long list of legislation’ from the Equal Pay Act of 1963 
to the Violence Against Women Act of 1994 as proof of women’s power in poltical 
processes). 

120. While the problems of developing and developed economies may be quite differ- 
ent, the lessons connecting capability deprivation and solutions such as education might 
usefully be shared. 

121. See, e.g., Barbara Sicherman, College and Careers: Historical Perspectives on the 
Lives and Work Patterns of Women College Graduates, in WOMEN AND HIGHER EDUCATION 
IN AMERICAN History 130, 134 (John Mack Farragher & Florence Howe eds., 1988). 

122. JupIrH G. ToucHTON & LYNNE Davis, FACT BOOK ON WOMEN IN HIGHER EDUCATION 
29 (1991). 

123. Id. 

124. Higher levels of educational attainment for women correspond with increasing 
likelihood that women will occupy managerial and professional positions (40 occupations, 
including finance, purchasing, accounting, engineering, medicine, nursing, teaching, 
library science, and counseling; in 1987, 70% of employed white women and 68% of 
employed black women with four or more years of college were employed in these 
positions) over technical, sales, and administrative support positions (including techni- 
cians, cashiers, secretaries, receptionists, and clerks. In 1987, for both black and white 
women with a high school diploma or one to three years of college, the most likely 
occupation) over service occupations (including household, protective service, food 
preparation, and personal service occupations; in 1987, 60% of black women and 35% 
of white women with less than four years of high school were employed in these 
positions). Id. at 31. Notably, the ability to occupy such positions is one indicator of sex 
equality according to the UNDP’s GEM, which assesses gender differentials beyond basic 
capabilities. 
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with a useful tool for assessing single-sex educational arrangements, 
particularly single-sex higher education. This approach might improve 
the Court’s inquiry by providing a common, concrete metric for eval- 
uating various arrangements, one that permits courts to acknowledge 
tradeoffs (e.g., where an educational arrangement both addresses and 
perpetuates women’s relative capability deprivation). This approach 
provides a more useful, comprehensive orientation for the Court’s 
inquiry than is supplied by a legislative inputs orientation. Although 
the contours of such an approach would be difficult to specify in the 
abstract, I offer a tentative decisional framework. 


A. Frameworks for Thinking about Education: Capabilities 


The capability approach is particularly well-suited for thinking about 
education and, therefore, for detecting inequality in this context. As 
noted above, it is concerned not simply with states of doing and being 
achieved by a person (e.g., the state of being adequately nourished), 
but also, more crucially, with the alternative functionings available to 
the person, from which she is free to choose. That is to say, it matters 
for analysis that a person is able to be adequately nourished, whether 
or not she chooses to be adequately nourished (recall the difference 
between the wealthy fasting person and the impoverished starving 
person). By taking capabilities to be the informational base for evalu- 
ation, this approach not only acknowledges education’s intrinsic value, 
but also captures the instrumental function of education.’ 

Moreover, the capability approach fills out the Court’s inquiry just 
where it is most anemic. As the Court has recognized, sex-based 
classifications may not ‘‘create or perpetuate the legal, social, and 
economic inferiority of women.’’’?6 But, as noted above, an arguably 
compensatory measure might at once eradicate and contribute to wom- 
en’s deprivation. Yet, as I have pointed out, the Court’s equal protection 
inquiry provides no basis for a choice among these opposing effects, 
at least not one that consciously seeks to resolve this dilemma. Instead, 
the Court’s equal protection inquiry most often skirts the dilemma, 
resolving it only incidentally, by reference to a concern with imper- 
missible legislative inputs. 

The capability approach might improve the Court’s inquiry by pro- 
viding a common metric that is both concrete and substantively more 
useful than a focus on legislative inputs. First, the capability approach 
provides a metric for appraisal. A measure may increase some capabil- 
ities, such as the capability of being adequately nourished, but diminish 





125. See also SUNSTEIN, supra note 114, at 140-43 (recognizing that despite courts’ 
institutional limitations, ‘‘[t]here is a close connection between education and constitu- 
tionally specified rights, and equality in basic life prospects is a clear theme of the Civil 
War amendments,’’ such that a more aggressive judicial role in cases of educational 
equality might be warranted by the commitment to deliberative democracy). 

126. VMI, 116 S. Ct. at 2276. 
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others, such as the capability of being socially integrated. While not 
purporting to give relative rankings for the various capabilities (with 
the possible exception of a group of ‘‘basic capabilities’’) the common 
metric of the capability approach at least allows the Court to acknowl- 
edge and discuss tradeoffs. Second, this approach supplies a concrete 
orientation that is more useful for actually getting at the problem, 
particularly in the educational context, than is abstract debate.’?” Third, 
the capability approach reinstates neglected substantive concerns, at 
least as a counterbalance to the Court’s process-based concern for 
legislative inputs. 128 A focus on what individuals, in the aggregate, are 
able to do and be usefully identifies inequalities, including sex in- 
quality. 

The courts are perhaps not meant to be the chief venue for working 
out effective educational arrangements, or even for ensuring some sort 
of sex equality in educational opportunities. Courts are, however, cru- 
cially involved when the legislature decides, as it should, to undertake 
these tasks.’29 Even within the bounds of courts’ institutional limita- 
tions, there is considerable room to develop useful evaluative tools, 
especially where, as here, the tools fill out underdeveloped aspects of 
the present inquiry. 

Finally, a version of the capability approach has recently been im- 
plemented by some governmental institutions seeking to evaluate well- 
being and equality, demonstrating its workability in practice as well as 
in theory. The UNDP has recently begun to evaluate aggregate capa- 
bilities in order to assess human well-being. The UNDP’s measures 
demonstrate how one might look to indicators to learn whether and in 
what areas people’s capabilities are realized or impoverished. Impor- 
tantly, for questions of sex inequality, the UNDP’s measures can be 
used to assess relative capability deprivation between sexes. 

The Court, within the limits of its institutional function, has also 
provided glimpses of what this kind of assessment might look like. It 





127. See, e.g., Christopher Jencks, Whom Must We Treat Equally for Educational 
Opportunity to Be Equal? 98 Eruics 518, 532-33 (1988) (‘‘If equal opportunity can mean 
distributing resources either equally or unequally, if it can be compatible with inequalities 
that favor either the initially advantaged or the initially disadvantaged, and if the relative 
weight of these principles can vary from one situation to the next, it is small wonder 
that most Americans support the idea. A skeptic might wonder, however, whether an 
idea that can embrace so much means anything at all.’’). 

128. One virtue of this shift is that it examines the present, rather than past, mission 
and offerings of the college or university at issue. A focus on the appropriateness of the 
legislature’s motives at the time it created the Mississippi University for Women is likely 
to give unhelpful (and potentially misleading) answers to the question what does the 
MUW do to enhance the capabilities of its students and graduates today. Single-sex 
schools for women in particular have evolved enormously from the time of their respective 
charters, from places where women went to learn ‘‘fancy, general and practical needle- 
work’”’ to places that challenge such limited notions of women’s work. See supra notes 
77-81 and accompanying text. 

129. See SUNSTEIN, supra note 114, at 137-43. 
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has, at times, refered to indicators to learn about something like ca- 
pabilties. For example, in Kahn v. Shevin,’ the Court upheld a 
property tax exemption for widows because of the greater financial 
difficulties likely to be faced upon the death of a spouse by women 
than by men, due to sex discrimination. The Court’s concern could 
plausibly be thought of as a concern for women’s capability of having 
sufficiently remunerative employment: ‘‘Whether from overt discrimi- 
nation or from the socialization process of a male-dominated culture, 
the job market is inhospitable to the woman seeking any but the lowest 
paid jobs.’’*? The Court refered to Department of Labor data as an 
indicator of women’s relative earning power. **? The Court highlighted 
the fact that women at the time of the Court’s inquiry earned only 
57.9% of what men earned.*** Women’s capabilities in this regard could 
be said to be impoverished relative to men. Hogan’s concern for what 
the availability of a baccaulareate nursing degree could do for women 
also plausibly stemmed from underpinnings consonant with a capabil- 
ities approach. Hogan’s mention of the depressed wages in the field of 
nursing and the connection between these low wages and the high 
proportion of women in the field of nursing seems to signal a concern 
similar to that exemplified in Kahn, i.e., a concern for women’s capa- 
bility of having sufficiently remunerative employment. But Hogan failed 
to pursue the inquiry fully. 


B. Toward A Capability Approach for Assessing Educational 
Arrangements 


The contours of a capability approach for assessing educational ar- 
rangements cannot be fully specified at this point, and this is not my 
aim here.*** Nonetheless a possible decisional framework follows. Along 
the way, I suggest some resolutions, under this understanding of a 
capability approach, to some of the problems identified in Part I. 

As noted above, education is crucial to enhancing capabilities; this 
is true for both sexes. Both an intrinsic and instrumental good, edu- 
cation enters the capability calculus on two levels. First, given its 
intrinsic value, improved educational opportunities work directly to 
enhance an individual’s capabilities. The relevant capability is that of 
having an education or being educated. Second, given its instrumental 
value, improved educational opportunities work indirectly to enhance 
an individual’s capabilities. The relevant capabilities are many, ranging 
from such basic ones as the capability of being well nourished and the 





130. 416 U.S. 351, 94 S. Ct. 1734 (1974). 

131. Id. at 352, 94 S. Ct. at 1736. 

132. Id. at 353-54, 94 S. Ct. at 1736-37. 

133. Id. at 353, 94 S. Ct. at 1736. 

134. This is due in part to the difficulties of specification in the abstract (even given 
a limitation to the educational context); see also Capability, supra note 8, at 31-32, 46- 
49. 
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capability of being sheltered, to more complex ones, like the capability 
of participating fully in public life. 

Keeping in mind education’s several contributions to a person’s 
capabilities, single-sex education might be justifiable by reference to a 
two-part framework. Single-sex education might be permissible (1) if 
the benefitted sex is in a position of relative capability deprivation,’ 
(2) if and only if, the particular offering addresses the capability deficit. 
The second part of the inquiry might itself be thought of as having two 
components, the first examining whether the program, viewed in terms 
of its curriculum, subject matter, pedagogy, and other tangible and 
intangible benefits, addresses the capability deficit, and the second 
examining the actual contribution of single-sex education to addressing 
the capability deficit. 

The following sections offer a tentative application of this decisional 
framework. Section one applies the framework to an educational ar- 
rangement that makes a single-sex option available to one sex but not 
the other. This was the situation confronted by the Court in the first 
phase of United States v. Virginia and in Hogan.**’ Section two applies 
the framework to an educational arrangement that makes a single-sex 
option available to both sexes. This was the situation confronted by 
the Court in the second phase of United States v. Virginia, upon 
Viriginia’s construction of the Virginia Women’s Inistitute for Leader- 
ship.’ 


1. Single-Sex Educational Option for One Sex Only 


Where a single-sex educational option is made available only to one 
sex, as was the case in United States v. Virginia and Hogan, a zero 
necessarily gets entered on the ledger for the other, non-benefited sex. 
This is so because only members of the benefited sex may avail them- 
selves of the educational option provided; thus only members of the 





135. “Relative’’ here means vis-a-vis the excluded sex. Note that some subgroups, 
e.g., black males, may be in a position of capability deprivation relative to other 
subgroups, e.g., white males (and therefore arguably warrant particular attention from 
educators, policymakers, and courts), but nonetheless not be in a position of capability 
deprivation relative to black females, a situation raised by Garrett v. Board of Educ., 775 
F. Supp. 1004 (E.D. Mich. 1991). This question would need to be explored further but 
is beyond the scope of this essay. See infra note 137. See generally Note, Inner-City 
Single-Sex Schools: Educational Reform or Invidious Discrimination? 105 Harv. L. REv. 
1741 (1992). 

136. Note that this second part of the inquiry resembles the form of the means-end fit 
required of the standard equal protection test articulated by the Court, although this 
approach supplies'a substance that is more particularly tailored for the educational 
context. 

137. The United States District Court for the Eastern District of Michigan faced this 
situation in the’context of primary education in Garrett v. Board of Educ., 775 F. Supp. 
1004 (E.D. Mich. 1991). 

138. The Court faced this situation in the context of secondary education in Vorcheimer 
v. School Dist. of Pa., 430 U.S. 703, 97 S. Ct. 1671 (1977) (per curiam). 
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benefited sex realize an improvement in their capability of having an 
education.’*® So we come to the point described by Hogan’s footnote 
seventeen (but somewhat obfuscated by the majority and dissenting 
opinions in United States v. Virginia): we must determine when it is 
justifiable to provide such a benefit to one sex while excluding the 
other. 

Because of the present relative capability deprivation of women, 
measures providing an educational option only for women are more 
likely to be justifiable, by reference to the first part of the inquiry. 
Measures providing an educational option only for men, on the other 
hand, are less likely to be justifiable. Note, of course, that this prediction 
is contingent: the permissibility of educational arrangments under the 
first part of this approach is sensitive to shifts in relative capabilities. 
Given the gender gap in capabilities that existed at the time of United 
States v. Virginia, the Court could have found (and could be viewed 
as having found) that excluding women from the capability-enhancing 
benefits of a VMI education, while bestowing them on men, only 
exacerbated the capability imbalance between men and women.’ 
Whether an educational offering also satisfies the second part of the 
inquiry, however, depends on whether the particular offering addresses 
the capability deficit. 

For the first component of the second part of the inquiry, a court 


would inquire whether the curriculum, subject matter, pedagogy and 
other tangible and intangible offerings of the program actually address 
the capability deprivation; a court would also be alert to the program’s 
potential, instead or as well, to perpetuate this relative deprivation.’ 





139. This acknowledgement captures a portion of what Hogan missed, with respect to 
the contribution of education, generally, to recipients’ capabilities. See supra notes 72- 
76 and accompanying text. 

140. This capability differential between males and females, more than anything, might 
also make sense of the result in Garrett. Although the ‘‘at risk’’ male youth targeted by 
the Detroit Board of Education were surely themselves capability deprived relative to 
males priveleged by race and class, the opportunity costs of providing a special, single- 
sex educational option for ‘‘at-risk’’ males only, but not for similarly ‘‘at risk’’ female 
youth might have been viewed as at least leaving the gender capability differential intact. 
More thinking needs to be done, however, about the application of a capability approach 
to the intersection of race and gender. Note, too, that subgroups may have differing 
capability landscapes, such that these subgroups in fact become the relevant group for 
purposes of assessing relative capability deprivation. See, e.g., DrézE & SEN, supra note 
112, at 3-4, 44-56 (describing vast differences in capabilities within India, among Indian 
states). 

141. kt is interesting to note, as Chief Justice Rehnquist did, that the VMI Court had 
no evidence that the ‘‘adversative method”’ is in fact a useful pedagogical tool that might 
be said to contribute to graduates’ capabilities. 116 S. Ct. at 2291 (Rehnquist, C.J., 
concurring); accord Diane Avery, Institutional Myths, Historical Narratives and Social 
Science Evidence: Reading the ‘‘Record”’ in the Virginia Military Institute Case, 5 So. 
Cat. Rev. L. & WOMEN’s StuD. 189, 306-09 (1996). However, VMI’s extensive alumni 
network, endowment, record for producing leaders, and the like should be viewed as 
contributing to graduates’ capabilities. The Court emphasized these features of VMI at 
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This focus on the function of education in enhancing capabilities might 
give perspective to the ruling in Hogan. MUW’s School of Nursing did 
not, in the eyes of the Court, provide to women anything that they did 
not already have. It did not enhance the alternative combinations of 
things that graduates could do and be in leading their lives. The Court 
had evidence before it that at the relevant times ninety-six to ninety- 
eight percent of nurses in the United States were women, and that 
nursing was stereotypically a women’s profession, resulting in it being 
low status and low paying. Given this evidence, the Court may be 
understood as having determined that MUW’s nursing program did not 
enhance — and may have actually contributed to a long-term decrease 
in — its graduates’ capabilities‘? Yet the Court did not appear fully 
to engage the capability inquiry, in that it failed to account for the 
contribution of an MUW education to enhancing women’s capabilities, 
including basic capabilities related to immediate needs. The Court 
nowhere acknowledged, for example, that MUW’s nursing program 
surely contributed to its graduates’ capabilities of being well-nourished 
and being sheltered. The Court would have needed to discuss both the 
positive and negative effects on women’s capabilities to determine 
whether MUW’s nursing program addressed the relative capability 
deprivation of women, thus acknowledging the tradeoffs that its result 
would require. 

The second component of the second part of the inquiry would 
require a court to ask whether the single-sex structure actually worked 
to address the capability deficit. Current empirical data seem to dem- 
onstrate that single-sex higher education provides benefits to women, 
and may also demonstrate that single-sex education provides benefits 
to men.'*? However, the claims that single-sex education benefits men 
and that it benefits women are clearly contingent. Should further 
empirical study reveal, for example, that single-sex education (or a 
certain version of it) does not benefit women, single-sex arrangements 
for women would no longer satisfy this portion of the Court’s inquiry. 
The historical evolution of single-sex: colleges and universities, from 
the only places women could go (and while there, to learn only 





the outset of its opinion: ‘‘VMI has notably succeeded in its mission to produce leaders; 
among its alumni are military generals, Members of Congress, and business executives. 
The school’s alumni overwhelmingly perceive that their VMI training helped them to 
realize their personal goals.’’ Id. at 2269. 

142. The Court might have ruled differently, on this score, if MUW had been an all- 
women’s engineering and technical school, given evidence that women are underrepre- 
sented and have fewer opportunities in these fields. Chief Justice Burger’s dissent stated 
that ‘‘[s]ince the Court’s opinion relies heavily on its finding that women have tradition- 
ally dominated the nursing profession, it suggests that a State might well be justified in 
maintaining, for example, the option of an all-women’s business school or liberal arts 
program.’’ Hogan, 458 U.S. at 733, 102 S. Ct. at 3341 (Burger, C.J., dissenting)(internal 
citations omitted). 

143. For studies supporting these claims, see supra note 73. 
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‘‘women’s work’’) to places that contribute to broadening graduates’ 
capabilities and dismantling traditional gender roles, helps to illustrate 
the contingent, empirical quality of the claim that single-sex schools 
for women enhance women’s capabilities.“* This component of the 
inquiry might also permit courts to examine whether the particular 
arrangement at issue fits the more general findings on the benefits of 
single-sex education. 

The two parts of the inquiry, taken together, position courts to 
recognize and assess tradeoffs in the capability-enhancing possibilities 
for various educational arrangements. Hogan amply illustrates the need 
for courts to have this facility. 


2. Single-Sex Educational Option for Both Sexes (Paired Offerings) 


Where a government offers single-sex educational opportunities to 
both sexes, in the form of ‘‘paired offerings,’’ a court should undertake 
a version of the inquiry outlined above, except that here there are non- 
zero entries on each ledger, with each sex being benefited by the 
availability of a single-sex school. Members of each sex may thereby 
improve their capability of having an education. Courts’ work in this 
situation would center on the second part of the inquiry outlined above. 
The question would become whether the offerings are equal in terms 
of the extent to which they enhance their respective students’ capabil- 
ities, and whether they address, as need be, women’s relative capability 
deprivation. A court would need to examine the curriculum, subject 
matter, and pedagogy of the program offerings at each school, attending 
to both the tangible and intangible benefits provided. In United States 
v. Virginia, for example, the Court examined the paired offerings of 
VMI and VWIL, undertaking a detailed comparison of the schools’ 
tangible offerings (e.g., physical plant, library holdings, student-faculty 
ratio, etc.), as well as ‘‘‘those qualities which are incapable of objective 
measurement but which make for greatness’ in a school, including 
‘reputation of the faculty, experience of the administration, position 
and influence of the alumni, standing in the community, traditions and 
prestige.’’’**° Of a VMI education, the Court noted that “[t]he school’s 
alumni overwhelmingly perceive that their VMI training helped them 
to realize their personal goals.’"*° The Court observed that VMI’s 
program is particularly successful at enabling graduates to fill positions 
of leadership.’*”? Virginia’s proffered remedy to the unconstitutional 





144. See also Rhode, supra note 73, at 128-45 (discussing historical changes in the 
roles of single-sex schools for women and noting that the possible future roles of these 
institutions depend in part on the societal position of women and the shape of social 
structures at the time). 

145. 116 S.Ct. at 2285 (quoting Sweatt v. Painter, 339 U.S. 629, 634, 70 S. Ct. 848, 
850 (1950)). 

146. Id. at 2269. 

147. Id. 
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exclusion of women from VMI, the newly created all-female VWIL, 
could not similarly claim to enhance its graduates’ capabilities. 

The qualification that the arrangement address women’s relative ca- 
pability deprivation may in practice make it difficult to construct 
permissible paired offerings. The very existence of an institution that 
excludes women — at least against a backdrop of sex inequality, such 
as persists today — is likely to affirm or exacerbate the current capability 
gap between men and women. This qualification, further, might be 
taken to permit or even to require paired schools whose intangible and 
tangible offerings are greater for the capability-deprived sex. As a 
practical matter, equality seems more likely where both schools are 
starting out at the same time to develop a complement of tangible and 
intangible benefits for their respective students, whereas Virginia’s 
belated attempt to cobble together a sister school for VMI in the form 
of VWIL produced only a ‘‘pale shadow.’"** In any event, as United 
States v. Virginia illustrates, judicial fact-finding needs to be sufficiently 
detailed to permit real comparison of tangibles and intangibles.‘ 

Finally, a court would need to ascertain that the single-sex structure 
actually worked to improve the capabilities of each sex. This portion 
of the inquiry would proceed along the lines outlined in the second 
component of the second part above, in cases making single-sex edu- 
cational opportunies available only to one sex. Again, the contingency 
of the claim that single-sex enducation is beneficial for either men or 
women makes this component of the inquiry necessary in the case of 
paired offerings as well. 

Difficult questions for such a decisional framework, of course, remain. 
What, for example, should be viewed as the relevant ‘‘package of 
educational opportunities’’? Under what circumstances may a court 
view in isolation a single school within a larger university, as the Court 
did in Hogan?*** Should a court consider the relevant geographical 





148. See generally Rhode, supra note 73; Vojdik, surpa note 73. In addition, if data 
that all-male learning environments increase sexist attitudes and behavior in male students 
are borne out, then the availability of a single-sex opportunity for men would also 
contribute to rather than address women’s relative capability deprivation. 

149. VMI, 116 S. Ct. at 2285. 

150. The Court demonstrated this ability in comparing VMI and VWIL. But compare 
the Court’s efforts in Vorchheimer v. School Dist. of Pa., 430 U.S. 703, 97 S. Ct. 1671 
(1977), in the context of paired all-boys and all-girls secondary schools, where the Third 
Circuit readily found that the educational offerings were ‘‘essentially equal’’ and the 
Supreme Court affirmed per curiam, despite evidence that with respect to academic 
reputation, offerings in the sciences, and computer facilities, the all-girls Girls High 
School was inferior to the all-boys Central High School. This case was effectively re- 
litigated in the state courts in Newburg v. Board of Pub. Educ., 9 Phila. 556 (C.P. Phila. 
County 1983), aff'd, 478 A.2d 1352 (Pa. Super. Ct. 1984), under ‘‘higher resolution’’ of 
the sort that is a model for judicial fact-finding in comparison of ‘‘separate-but-equal”’ 
cases. See Bennett L. Saferstein, Note, Revisiting Plessy at the Virginia Military Institute: 
Reconciling Single-Sex Education with Equal Protection, 54 U. Pirr. L. Rev. 651-52 
(1993). 

151. To this end, the Court noted that the School of Nursing had its own faculty and 
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boundaries to be those of the governing public entity, e.g., the State of 
Virginia? Or should it look, too, at barriers or hurdles within such a 
system that, as a practical matter, create internal divisions (e.g., the 
distance students are required to travel, an issue in Hogan)?'** Should 
private educational offerings be considered as part of the relevant 
‘‘package’’? Justice Scalia’s dissent in United States v. Virginia assumes 
that they should, although the majority apparently disagrees. These 
practical considerations bear on, among other things, whether a single- 
sex offering will be viewed as available to one sex only or a part of a 
‘“‘paired offering,’ a determination that has important implications 
under the framework outlined above. 

Indeed, under the capability approach as outlined, much of the hard 
work is left to the courts for case-by-case resolution. This is appropriate. 
But what is provided is important: this approach supplies a concrete, 
useful metric — capabilities — by which to evaluate educational ar- 
rangements’ contribution to sex inequality. 


CONCLUSION 


Sex inequality is a grave social failure. It is insufferable that women 
in the United States, because they are women, are disadvantaged 
legally, socially and economically relative to men. The Equal Protection 
Clause might contribute to dismantling sex inequality, but the work 
that the Court has permitted it to do so far is partial. 

A particular problem stems from the Court’s preoccupation with 
measures that are the product of legislative stereotypes about women. 
This focus has sometimes led the Court to invalidate measures that 
work to address women’s immediate social and economic disadvantage. 
Furthermore, this preoccupation with legislative inputs may have re- 
sulted in an inquiry that is well-trained to ferret out measures that are 
the product of stereotypes, but unequipped to address the remaining 
aspects of sex inequality. The inquiry that has resulted is not sufficiently 
nuanced to deal with measures’ complex implications for women’s 
lives. The educational context brings this problem to the fore. 

Education contributes to human well-being, improving basic life 
prospects as well as more complex aspects of what it means to live a 
human life. Given current inequalities in well-being, with women being 
less well off, access to appropriate, quality education is indispensible 





administrative officers and established its own criteria for admissions. Hogan, 458 U.S. 
at 720, 104 S. Ct. at 3334. Further, the Court pointed out that the factual underpinnings 
of the plaintiff's claim involved only his exclusion from the School of Nursing (despite 
the Court of Appeals’ broader references to all schools with MUW). Id. at 723, 102 S. 
Ct. at 3335 n.7. 

152. Cf. Justice Powell’s characterization of Joe Hogan’s claim as one of convenience, 
at most a hurdle, not a barrier. Hogan, 458 U.S. at 735, 102 S. Ct. at 3342 (Powell, J., 
dissenting). One could, however, imagine distance constituting a real barrier to atten- 
dance, particularly for low-income students. 
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for women. One option for higher education that seems effective for 
women is single-sex education. 

Single-sex education necessarily entails a sex-based classification. 
The Court recently reiterated that sex-based classifications may be 
consitutional in some cases. Among these cases, the Court stated that 
sex-based classifications are permissible ‘‘to advance full development 
of the talents and capacities of our Nation’s people.’’ The Court’s words 
here resonate with a conception of equality that assesses advantage by 
reference to well-being and to capabilities as a measure of well-being. 

I suggest that courts employ a capability approach to assessing higher 
educational arrangements that include a single-sex offering. This ap- 
proach holds greater promise than the current inquiry for enabling 
courts fully to evaluate inequality in this context. A capability approach 
improves the Court’s inquiry by providing a common, concrete and 
substantively useful metric by which to evaluate educational arrange- 
ments. 











COURSEPACKS AND COPYRIGHT: FAIR USE 
IN PRINCETON UNIVERSITY PRESS V. 
MICHIGAN DOCUMENT SERVICES* 


INTRODUCTION 


Coursepacks, which are bound collections of excerpts from works, 
articles and class materials, have become entrenched within the uni- 
versity curriculum. Because of the low cost, ease of construction, and 
flexibility they afford professors to fashion textual references around 
particular courses, coursepacks have invaded the halls of academia and 
filled the coffers of copyshops. These copyshops, generally for-profit 
corporations located near or at the universities, solicit and compile 
these coursepacks for professors. Despite these advantages, unless the 
copyshops acquire permission from the publishers or fall within the 
‘fair use’’ exception,’ the copyshops infringe the exclusive rights to 
the material as provided for under section 106 of the Copyright Act of 
1976.? 

The first case to address the issue of whether a copyshop’s compi- 
lation of excerpts into coursepacks without paying permission fees was 
a fair use was Basic Books, Inc. v. Kinko’s Graphics Corp.,3 where the 
court found that Kinko’s did not prove that its use was fair and therefore 
infringed the publishers’ copyrights. The Kinko’s decision became the 
status quo at universities: copyshops sought permission from the au- 
thors and publishers to use the excerpts and paid permission fees. This 
status quo was temporarily disturbed, however, when a panel of judges 
from the Sixth Circuit decided Princeton University Press v. Michigan 
Document Services (‘‘Princeton I’’),* where the court reversed the dis- 





* 99 F.3d 1381 (6th Cir. 1996). 

1. 17 U.S.C. § 107 (1994) contains the fair use exception, which seeks to advance 
the two goals of copyright law: encouraging the development of the arts and sciences, 
and granting the author exclusive rights. 

2. The Copyright Act of 1976, Pub. L. No. 94-553, § 106, 90 Stat. 2541, 2546 (1976) 
(codified as amended at 17 U.S.C. § 106 (1994)), provides the following: 

Subject to sections 107 through 120, the owner of copyright under this title 

has the exclusive rights to do and to authorize any of the following: ... to 

reproduce the copyrighted work in copies . . . [;] to prepare derivative works 

based upon the copyrighted work; ... [and] to distribute copies ... of the 

copyrighted work to the public by sale or other transfer of ownership... . 

3. 758 F. Supp. 1522, 1547 (S.D.N.Y. 1991). 

4. No. 94-1778, 1996 WL 54741 (6th Cir. Feb. 12, 1996) [hereinafter Princeton I], 
vacated and reh’g granted en banc, 74 F.3d 1528 (6th Cir. 1996), aff’d in part, vacated 
in part, and remanded, 99 F.3d 1381 (6th Cir. 1996) (affirming district court’s finding 
that Michigan Document Service’s use was not fair), cert. denied, 1997 WL 49751, 65 
U.S.L.W. 3539 (U.S. Mar. 31, 1997). See Joseph R. Price, Colleges and Universities as 
Internet Service Providers: Determining and Limiting Liability for Copyright Infringement, 
23 J.C. & U.L. 183, 218-20 (1996). 
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trict court and held that Michigan Document Service’s (‘‘MDS’s’’) 
compilation and sale of coursepacks without paying permission fees 
was a fair use. The decision in Princeton I was short lived, however, 
because the Sixth Circuit vacated the panel decision and reheard the 
case en banc, with a majority of the court affirming the district court’s 
decision holding that MDS’s compilation of copyrighted materials into 
coursepacks was not a fair use (‘‘Princeton II’’).5 

This case note will discuss Princeton II in relation to the overlaying 
copyright jurisprudence and will point out why the majority’s result 
squares with the fair use statute, case law, and the twin purposes of 
the Copyright Act. Part I sets forth the historical background of copy- 
right law. This includes a discussion of the purposes of copyright law, 
the Copyright Act and the fair use exception, the Classroom Guidelines, 
the Kinko’s case, and three Supreme Court decisions that examine the 
fair use exception. Part II discusses the factual and procedural history 
of Princeton I and II. Part III and IV examine the decisions in Princeton 
I and Princeton II, respectively. Finally, Part V analyzes Princeton II 
and concludes that while the majority’s analysis erred in its consider- 
ation of the Classroom Guidelines, it correctly weighed the factors 
against a finding of fair use. 


I. HISTORICAL BACKGROUND OF THE FAIR USE EXCEPTION 


A. The Fair Use Exception: Striking the Balance Between Copyright 
Law’s Two Purposes 


The fair use exception serves an important function in copyright law 
by striking a balance between its two purposes: promoting the devel- 
opment of the arts and sciences, and granting authors for a limited 
time exclusive rights to their writings.© While the purposes may appear 
to be consistent with each other, they are quite often at odds because 
of the ‘‘inherent tension in the need simultaneously to protect copy- 
righted material and to allow others to build upon it.’’”? While granting 
authors rights to the use and proceeds of their works provides them an 
incentive to continue writing, the right must be limited so as to allow 
the free flow of information. The progress of science and the arts does 





5. Princeton Univ. Press v. Michigan Document Serv’s, 99 F.3d 1381 (6th Cir. 1996) 
{hereinafter Princeton II]. 

6. The Constitution, in granting Congress the power to legislate in this area, also 
stated copyright law’s twin purposes: ‘‘[T]o promote the Progress of Science and useful 
arts, by securing for limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries.’’ U.S. Const. art. I, § 8, cl. 8. For a detailed 
discussion of the history and purposes of copyright law and the fair use exception, see 
Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. REv. 1105 (1990); W. Patry, 
THE FAIR USE PRIVILEGE IN COPYRIGHT LAw 6-17 (1985). 

7. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575, 114 S. Ct. 1164, 1169 
(1994). 
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not begin anew with each writer or scientist, but builds upon the ideas 
of existing works: ‘‘Each advance stands on building blocks fashioned 
by prior thinkers.’’* Copyright law’s goal is to advance the arts and 
sciences without ‘‘excessively diminishing the incentives for creativ- 
ity.’’® Courts have noted, however, that copyright law’s primary purpose 
is not ‘‘to reward the labor of authors,’’ but to benefit the public.*° In 
striking a balance between these competing goals, courts have fashioned 
the fair use doctrine.” 

Courts incorporated the fair use doctrine into copyright jurisprudence 
as an affirmative defense to claims of infringement because it allows 
them flexibility in balancing the competing goals. Rather than prescrib- 
ing strict, bright-line rules as to whether a use infringes a copyright, 
the fair use doctrine allows courts to perform a balancing test to achieve 
an equitable solution. As Roscoe Pound stated, ‘‘In law some situations 
call for the product of hands, not of machines, for they involve not 
repetition, where the general elements are significant, but unique 
events. .. .’””* Courts have the discretion to allow the public access to 
the author’s copyrighted material in certain factual scenarios that further 
the goals of the copyright law. 

When Congress codified the fair use exception in 17 U.S.C. § 107, 
it specifically preserved the flexible nature of this common law doctrine 
and did not ‘‘change, narrow, or enlarge it in any way.’’* In fact, the 
four enumerated factors are borrowed from Justice Story’s formulation 
in Folsom v. Marsh, and are not exclusive: 


Notwithstanding the provisions of sections 106 and 106A, the fair 
use of a copyrighted work ... for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for 
classroom use), scholarship, or research, is not an infringement of 
copyright. In determining whether the use made of a work in any 





8. Leval, supra note 6, at 1109 (footnote omitted). See Emerson v. Davies, 8 F. Cas. 
615, 619 (No. 4,436) (C.C.D. Mass. 1845) (‘‘Every book in literature, science and art, 
borrows, and must necessarily borrow, and use much which was well known and used 
before.’’). 

9. Leval, supra note 6, at 1110. 

10. Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 349, 111 S. Ct. 
1282, 1289 (1991). See Williams & Wilkins Co. v. United States, 487 F.2d 1345, 1352 
(Ct. Cl. 1973). 

11. See Jessica D. Litman, Copyright, Compromise, and Legislative History, 72 CORNELL 
L. REv. 857, 886 (1987)(‘‘In the earliest version of the [copyright] bill, the beleaguered 
fair use provision offered the sole means of tempering the expansive scope of the copyright 
owner’s exclusive rights.’’) (citations omitted). 

12. RoscoE PouND, AN INTRODUCTION TO THE PHILOSOPHY OF LAW 70-71 (1954). 

13. H.R. Rep. No. 1476, at 66, reprinted in 1976 U.S.C.C.A.N. at 5680. 

14. 9 F. Cas. 342, 348 (C.C.D. Mass. 1841) (No. 4,901) (‘‘[L]ook to the nature and 
objects of the selections made, the quantity and value of the materials used, and the 
degree in which the use may prejudice the sale, or diminish the profits, or supersede 
the objects of the original work.’’). 
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particular case is a fair use the factors to be considered shall 
include — 

(1) the purpose and character of the use, including whether such 
use is of a commercial nature or is for nonprofit educational 
purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation 
to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value 
of the copyrighted work. 

The fact that a work is unpublished shall not itself bar a finding 


of fair use if such finding is made upon consideration of all the 
above factors.’ 


Because of the broad generality of the factors, courts are afforded broad 
discretion in balancing them. None of the factors is dispositive,’® and 
‘‘fajll are to be ... weighed together, in light of the purposes of 
copyright.’"” Thus, the fair use defense provides courts a flexible 


balancing test that attempts to further the competing goals of copyright 
law. 


B. Classroom Guidelines 


In addition to the four factors enumerated in section 107, courts may 
also consider the Classroom Guidelines (‘‘the Guidelines’’).1® While not 
officially part of the legislative history of section 107, the Guidelines 
embody the uneasy truce between authors and publishers on one side, 
and educational organizations on the other, as to what amount of 
classroom photocopying constitutes fair use. When Congress was 
enacting the 1976 Copyright Act, it underwent an ‘‘anomalous legis- 
lative process’’ by organizing and paying for special interest groups to 





15. 17 U.S.C. § 107. 

16. Although case law has dictated that the last factor is the most important, Harper 
& Row v. Nation Enter’s, 471 U.S. 539, 566, 105 S. Ct. 2218, 2233 (1985) (‘‘This last 
factor is undoubtedly the single most important element of fair use.’’), the Supreme 
Court recently mandated that all four factors be given equal weight. See Campbell v. 
Acuff-Rose Music Inc., 510 U.S. 569, 591-93, 114 S. Ct. 1164, 1178 (1994). But see 3 
MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 13.05[B][3] (1996 ed.) 
(‘‘Although the Court’s most recent opinion in Campbell repels any categorical reliance 
on the fourth fair use factor, as with all the other, its inquiry into the derivative market 
for plaintiff's work occupied by defendant’s usage ... amply warrants the conclusion 
that this test continues to materially inform the fair use analysis.’’)(citations omitted). In 
addition, Nimmer argues that the Court remanded the case solely on the basis of the 
fourth factor because the other three pointed towards fair use. Id. 

17. Campbell, 510 U.S. at 578, 114 S. Ct. at 1171. 

18. H.R. Rep. No. 1476, at 68-70, reprinted in 1976 U.S.C.C.A.N. at 5681-5683. 

19. See Litman, supra note 11, at 887 (‘‘The parties agreed to insert words here and 
there, in . . . the House Committee Report, that appeared to stretch the fair use privilege 
enough to offer educators some minimal certainty.’’). 
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negotiate with each other over the various provisions.”° These negotia- 
tions over the issue of the fair use doctrine, and the agreement reached 
between the publishers, authors and educational organizations became 
the language contained in section 107.2: The Guidelines, while endorsed 
by the House and Senate Committees, were not made part of the 
legislative report concerning section 107.2? Specifically, the Guidelines 
provide that professors may make multiple copies for their students of 
an excerpt not more than 1,000 words in length, provided ‘‘the inspi- 
ration and decision to use the work and the moment of its use for 
maximum teaching effectiveness are so close in time that it would be 
unreasonable to expect a timely reply to a request for permission.’’”? 
Moreover, the Guidelines specifically forbid the use of excerpts to create 
‘“‘anthologies, compilations or collective works.’?* While not binding 
authority, the Guidelines provide courts with a ‘‘reasonable interpre- 
tation of the minimum standards of fair use.’’ 5 


C. Coursepacks and Copyright: Basic Books, Inc. v. Kinko’s 
Graphics Corp. 


The seminal case addressing whether a for-profit corporation’s com- 
pilation and selling of coursepacks infringes the publishers’ copyrights 
is Basic Books, Inc. v. Kinko’s Graphics Corp.,”° where the district 
court held that the compilation and sale of coursepacks was not a fair 
use and therefore infringed the publishers’ copyrights.2” Kinko’s Graph- 
ics Corporation, a copyshop, actively solicited professors to compile 
coursepacks for their courses. ?* Without paying permission fees, Kinko’s 





20. Id. at 862. Professor Litman noted that Congress generally does not create and 
pay for third-party negotiations. 

21. See H.R. Rep. No. 1476, at 66, reprinted in 1976 U.S.C.C.A.N. at 5679 (‘‘The 
specific wording of section 107 as it now stands is the result of a process of accretion, 
resulting from the long controversy over the related problems of fair use and the 
reproduction of . . . copyrighted material .. . .’’); Litman, supra note 11, at 877. 

22. See H.R. Rep. No. 1476, at 5681, reprinted in 1976 U.S.C.C.A.N. at 5681. Professor 
Litman, discussing the House Report containing the Guidelines, noted that the report 
‘“‘abounds with evidence of partial compromise and incompletely resolved disputes.’’ 
Litman, supra note 11, at 904 n.133. 

23. H.R. Rep. No. 1476, at 68-69, reprinted in 1976 U.S.C.C.A.N. at 5682. In addition 
to the requirements of brevity and spontaneity, the Guidelines require that the professor 
not make more than two multiple copies of an excerpt and make no more than nine 
multiple copies per course per semester. Id. at 69, reprinted in 1976 U.S.C.C.A.N. at 
5683. 

24. Id. at 69, reprinted in 1976 U.S.C.C.A.N. at 5683. 

25. Id. at 72, reprinted in 1976 U.S.C.C.A.N. at 5686. See also NIMMER, supra note 
16, at § 13.05[E][3][a]. 

26. 758 F. Supp. 1522 (S.D.N.Y. 1991). 

27. Id. at 1526. 

28. Id. at 1528-29. Kinko’s sent professors brochures advertising their coursepack 
services and, although not paying any monetary compensation, offered discounts and 
other incentives. Id. at 1528-29, 1532. 





530 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


duplicated copyrighted materials, compiled them into coursepacks, and 
sold them directly to the students.2® Five professors at New York 
universities placed orders with two of Kinko’s stores for the compilation 
of five coursepacks.° These coursepacks contained excerpts from twelve 
of the publishers’ copyrighted materials.*1 The publishers brought a 
copyright infringement action against Kinko’s, which contended that 
its compilation and sale of coursepacks was a ‘‘fair use’’ under section 
107 of the Copyright Act.*? 

After balancing the four fair use factors along with the additional 
considerations and applying the Classroom Guidelines, the district court 
found that the use was not fair and held that Kinko’s infringed the 
publishers’ copyrights.** With respect to the four factors, the court 
found that the first, third and fourth weighed against Kinko’s.** Spe- 
cifically, the court characterized the compilation of the coursepacks as 
‘“‘repackaging’’ copyrighted materials and their sale as commercial. The 
court also found that the excerpts copied from the books were substan- 
tial, and determined that Kinko’s nationwide sale of coursepacks 
would replace the market for the copyrighted materials and deny the 
publishers a significant amount of permission fees.* 

The court also placed into the fair use calculus two additional 
considerations that weighed against Kinko’s: (1) The nationwide scope 
of Kinko’s sale of coursepacks, and (2) the Classroom Guidelines’ 
prohibition of anthologies.*” The first consideration, the nationwide 
scope of the sales, weighed against fair use because the ‘‘vastness and 
transitory nature of its business’’ has made it ‘‘difficult for plaintiffs to 
challenge defendant.’** This nationwide industry, the court stated, 
‘“‘cannot be sustained by this court as its result is complete frustration 
of the intent of the copyright law.’’** Second, the court addressed the 
Guidelines and determined that even if Kinko’s commercial copying 





29. Id. at 1526. 

30. Id. 

31. Id. at 1526-28. The excerpts ranged in length from 14 pages (8-11%) to 110 pages 
(25-28%). Id. 

32. Id. at 1526. Kinko’s three other defenses—that the publishers misused their 
copyright, that they were estopped from asserting their copyright because of prior 
knowledge of the copying, and that their failure to record the copyright denied the court 
jurisdiction—were rejected by the district court. Id. at 1526, 1537-40. Since this case 
comment focuses on the fair use exception, the other defenses will not be discussed. 

33. Id. at 1530-37, 1547. 

34. The court found the second factor—the nature of the copyrighted work—in favor 
of Kinko’s because it characterized the works as factual rather than as fictional. Id. at 
1532-33. Copyright law protects fictional works to a greater extent than factual, but this 
alone is not dispositive. Id. 

35. The excerpts contained between 5% and 22-24% of the total works. Id. at 1527- 
28. 

36. Id. at 1530-34. 

37. Id. at 1534-35. 

38. Id. at 1534. 

39. Id. 
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was considered to be an educational use, its use exceeded the Guide- 
lines’ quantitative limitations.*° Moreover, the court reiterated that the 
Guidelines specifically prohibit the construction of anthologies.*’ Thus, 
the court concluded that the construction and sale of coursepacks was 
not a fair use under 17 U.S.C. section 107, and that Kinko’s infringed 
the publishers’ copyrights. 


D. Supreme Court Decisions Examining the Fair Use Exception 


Although not specifically addressing coursepacks, the Supreme Court, 
in 1984, 1985 and 1994, decided three landmark cases concerning the 
fair use exception. These cases are significant because they provide 
guidance for analyzing and weighing the four fair use factors. However, 
despite the Court’s efforts to define the parameters of the fair use test, 
it has not provided any bright line rules. Fair use should be analyzed 
on a case-by-case basis, considering all the facts in light of the two 
purposes of copyright law. 


1. Sony Corp. of America v. Universal City Studios, Inc. 


In Sony Corp. of America v. Universal City Studios, Inc.,** the Court 
addressed the issue of whether Sony’s sale of video tape recorders 
(‘‘VTRs’’) infringed the copyrights of television program owners. Uni- 
versal City Studios and Walt Disney Productions alleged that Sony’s 
sale of VTRs allowed consumers to copy programs and to infringe their 
copyrights,** and they sought damages and an injunction against the 
manufacturing and marketing of the VTRs.* The district court denied 
the claims, concluding that the consumer’s noncommercial copying of 
programs for private purposes was a fair use.** The Ninth Circuit, 
however, reversed the district court, finding that the consumers’ use 
of the VTRs was not ‘‘productive,’’ that the large-scale use of the 
copyrighted programs would negatively affect the potential market, and 
that the consumer’s copying was therefore not a fair use.‘ 





40. Id. at 1535-37. The court distinguished the defendant’s compilation and sale of 
coursepacks from library copying, which has been found to be a fair use. Id. at 1536. 

41. Id. at 1537. 

42. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 104 S. Ct. 774 
(1984); Harper & Row Publishers, Inc. v. Nation Enter’s, 471 U.S. 539, 105 S. Ct. 2218 
(1985); Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 114 S. Ct. 1164 (1994). See 
generally NIMMER, supra note 16, at § 13.05. 

43. 464 U.S. 417, 104 S. Ct. 774 (1984). 

44. At trial, both Sony and the producers introduced evidence indicating that the 
consumers used the VTR primarily for ‘‘time-shifting,’’ or recording a program so as to 
view it at a more convenient time. The evidence also indicated that some consumers 
built home libraries of videotapes, but many re-recorded over the tapes. Id. at 423-24, 
104 S. Ct. at 779. 

45. Id. at 420, 104 S. Ct. at 777. 

46. Id. at 425, 104 S. Ct. at 780. 

47. Id. at 427, 104 S. Ct. at 781. 
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In a five-to-four decision, the Supreme Court reversed the Ninth 
Circuit, holding that the consumers’ recording of the programs was a 
fair use, and that Sony did not therefore infringe the production 
companies’ copyrights.** The Court considered the four factors enu- 
merated in section 107, primarily factors one and four,*® and found 
that although the consumers copied substantial portions of the copy- 
righted programs,°° the production companies failed to carry their 
burden of proof in establishing that the noncommercial, private use 
would cause future harm to the potential market.*’ Thus, the Court 
weighed the factors in favor of fair use and held that Sony was not 
liable for copyright infringement. 


2. Harper & Row Publishers, Inc. v. Nation Enterprises 


One year after the Court decided the Sony case, it again dealt with 
the fair use doctrine in Harper & Row Publishers, Inc. v. Nation 
Enterprises,5? where Nation magazine and the Nation Associates ac- 
quired an unpublished manuscript of ‘‘A Time to Heal: The Autobi- 
ography of Gerald R. Ford,’’ from an undisclosed source.** Without 
seeking permission, Nation ran an article containing excerpts from the 
manuscript with the intention of scooping a similar article scheduled 
to be printed by Time magazine 5* Time magazine, however, had agreed 


to buy from the publishers exclusive rights to print excerpts of the 
book before it was officially published.*> After the article appeared in 





48. Id. at 454-56, 104 S. Ct. at 795-96. 

49. The Court only briefly discussed the second factor, the nature of copyrighted 
work, and found that the consumers’ copying of the programs onto videotapes weighed 
in favor of fair use. Id. at 449, 104 S. Ct. at 792. In more recent decisions, courts, when 
examining this factor, have looked at whether the copyrighted work is factual or expres- 
sive. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586, 114 S. Ct. 1164, 1175 
(1994); NimMe_r, supra note 16, at § 13.05[A][2][a]. See also infra note 63. 

50. Sony, 464 U.S. at 449, 104 S. Ct. at 792. 17 U.S.C. § 107(3) contains the factor 
regarding the substantiality of the copyrighted work. 

51. Sony, 464 U.S. at 451, 104 S. Ct. at 793. For determining whether the fourth 
factor weighed against fair use, the Court established the following standard for shifting 
the burden of proof: 

[A]lthough every commercial use of copyrighted material is presumptively an 
unfair exploitation . . . [, a] challenge to a noncommercial use of a copyrighted 
work requires proof that the particular use is harmful, or that if it should 
become widespread, it would adversely affect the potential market for the 
copyrighted work. ... What is necessary is a showing by a preponderance of 
the evidence that some meaningful likelihood of future harm exists. If the 
intended use is for commercial gain, that likelihood may be presumed. But if 


it is for a noncommercial purpose, the likelihood must be demonstrated. 
Id. 


52. 471 U.S. 539, 105 S. Ct. 2218 (1985). 

53. Id. at 542-43, 105 S. Ct. at 2221. 

54. Id. at 542, 105 S. Ct. at 2221. In the short, 2,250-word article, Nation copied 300 
words from the manuscript. Id. at 545, 105 S. Ct. at 2223. 

55. Id. at 542-43, 105 S. Ct. at 2221. 
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The Nation, Time cancelled its agreement with the publishers.5* Con- 
sequently, the publishers brought an action against Nation, alleging, 
among other claims, copyright infringement.*’ 

While the district court held that The Nation’s unauthorized printing 
of excerpts containing ‘‘the heart’’ of the unpublished autobiography 
was not a fair use and infringed the publishers’ copyright,** the Second 
Circuit disagreed. Reversing the district court, the Second Circuit found 
that the news purpose of the article, the factual nature of the unpub- 
lished autobiography, the lack of substantiality of the copied excerpts. 
in relation to the entire work, and the minimal impact on the market 
all weighed in favor of fair use 

In a six-to-three decision, the Supreme Court reversed, holding that 
the printing of excerpts from the unpublished manuscript was not a 
fair use and therefore infringed the publishers’ copyright.© Stating that 
the fair use inquiry is a ‘‘mixed question of law and fact,’’®* the Court 
reexamined the factors enumerated in section 107 and reached a dif- 
ferent result than the court of appeals for each. The Court found that 
the purpose of the article was for commercial rather than news report- 
ing;® that the nature of the copyrighted work was expressive rather 
than simply factual** that the article interfered with the publishers’ 
rights to keep the work unpublished and confidential; that the amount 





56. Id. at 543, 105 S. Ct. at 2221. 

57. Id. at 543, 105 S. Ct. at 2222. 

58. Harper & Row Publishers, Inc. v. Nation Enter’s, 501 F. Supp. 848 (S.D.N.Y. 
1980). 

59. Harper & Row Publishers, Inc. v. Nation Enter’s, 723 F.2d 195 (2d Cir. 1983). 

60. 471 U.S. at 569, 105 S. Ct. at 2235. 

61. Id. at 560, 105 S. Ct. at 2230. 

62. The Court rejected Nation’s argument that since the article was news, the purpose 
was not commercial. Rather, the Court stated that the ‘‘crux of the profit/nonprofit 
distinction is not whether the sole motive of the use is monetary gain but whether the 
user stands to profit from exploitation of the copyrighted material without paying the 
customary price.’’ Id. at 562, 105 S. Ct. at 2231. 

63. Id. at 563-64; 105 S. Ct. at 2232 (‘‘The law generally recognizes a greater need 
to disseminate factual rather than works of fiction or fantasy.’’). See National Rifle Assoc. 
of Am. v. Handgun Control Federation of Ohio, 15 F.3d 559, 561 (6th Cir. 1994) (finding 
one factor in favor of fair use because the information copied consisted only of a list of 
factual information). Although dealing with the issue of whether a work is copyrightable, 
the following cases provide a good discussion of the fact/expression dichotomy: Feist 
Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361-63, 111 S. Ct. 1282, 1296 
(1991); Los Angeles News Serv. v. Tullo, 973 F. 2d 791, 795-96 (9th Cir. 1992) (‘‘Copyright 
law incorporates First Amendment goals by ensuring that copyright protection extends 
only to the forms in which ideas and information are expressed and not to the ideas and 
information themselves.’’); Association of Am. Med. Colleges v. Mikaelian, 571 F. Supp. 
144, 150 (E.D. Pa. 1983) (discussing whether MCAT questions were facts not capable of 
being copyrighted). See also NiMMER, supra note 16, at § 13.01. 

64. 471 U.S. at 563-64, 105 S. Ct. at 2232. This analysis went to the second fair use 
factor: the nature of the copyrighted work. As it had done for the first fair use factor, 
the Court again distinguished between factual news and an ‘‘unpublished historical 
narrative or autobiography.’’ Id. at 563, 105 S. Ct. at 2232. The Court placed great 
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of the excerpted material, while small, was substantial because of its 
‘expressive value’’ and its ‘‘key role’’ in the article;* and that The 
Nation’s article directly competed with and superseded the publishers’ 
market share for prepublication excerpts. Thus, the Court found that 
the four factors, evaluated in light of copyright law’s two purposes, 
indicated that the unauthorized printing of excerpts from the unpub- 
lished manuscript was not a fair use. 


3. Campbell v. Acuff-Rose Music 


The third Supreme Court decision examining the fair use defense 
was Campbell v. Acuff-Rose Music, Inc.,°’ where the fair use issue 
arose when members of the rap group 2 Live Crew recorded a parody 
of Roy Orbison’s ‘‘Oh, Pretty Woman.’’ Before releasing the song, they 
first sought permission from Acuff-Rose Music (‘‘ARM”’’) and offered to 
pay the permission fees.** Despite their failure to obtain permission to 
parody the song, 2 Live Crew released it on their album.®® ARM brought 
a copyright infringement action against 2 Live Crew in the United 
States District Court for the Middle District of Tennessee.” 

Granting 2 Live Crew’s motion for summary judgment, the district 
court found that even though the song was commercial in nature, it 
still constituted a fair use.”71 The Sixth Circuit, however, reversed, 





importance on the unpublished nature of the work: ‘‘The fact that a work is unpublished 
is a critical element of its ‘nature.’’’ Id. at 564, 105 S. Ct. at 2232 (citations omitted). 
Before the work was published, the publishers had a right to confidentiality. Nation’s 
interception of the purloined manuscript interfered with this confidentiality, and therefore 
weighed against fair use. 

65. Id. at 566, 105 S. Ct. at 2233. The Court found the third factor, amount and 
substantiality of the portion used, against fair use because the excerpted portions con- 
tained ‘‘‘the most interesting and moving parts of the entire manuscript.’”’ Id. at 565, 
105 S. Ct. at 2233 (citations omitted). 

66. Id. at 566-69, 105 S. Ct. at 2233-35. For the fourth factor, the effect on the market 
for both the original and derivative works, which the Court labeled the ‘‘most important 
element,”’ it placed the burden of proof on the holder of the copyright to show with a 
“reasonable probability the existence of a causal connection between the infringement 
and a loss of revenue.’’ Id. at 567, 105 S. Ct. at 2234. Once this burden is met, it then 
“shifts to the infringer to show that this damage would have occurred had there been 
no taking of copyrighted expression.’’ Id. (citations omitted). The Court found that the 
petitioners met their burden and that the respondents failed to meet theirs. Absent from 
the Court’s discussion of the fourth factor is the Sony Court’s language that if a use is 
commercial, the ‘‘likelihood [of future harm to the market] may be presumed.’’ Sony, 
464 U.S. at 451, 104 S. Ct. at 793. 

67. 510 U.S. 569, 114 S. Ct. 1164 (1994). 

68. Id. at 577, 114 S. Ct. at 1168. 

69. Id. 

70. Acuff-Rose Music, Inc. v. Campbell, 754 F. Supp. 1150 (M.D. Tenn. 1991). 

71. The district court, in weighing the fair use factors, found that 2 Live Crew used 
only as much as they needed to parody the original, and that it was ‘‘extremely unlikely 
that 2 Live Crew’s song could adversely affect the market for the original.’’ Id. at 1154- 
55. 
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finding that the ‘‘blatantly commercial purpose . . . prevents this parody 
from being a fair use.’’”2 

In a unanimous decision, the Supreme Court reversed and remanded 
to the district court, holding that the Sixth Circuit erred in finding that 
2 Live Crew’s parody was not a fair use.” The Court reexamined the 
four fair use factors enumerated in 17 U.S.C. section 107, and found 
that the Sixth Circuit had improperly emphasized the commercial nature 
of the parody.”* Specifically, the Court found that the Sixth Circuit 
elevated the presumption, ‘‘ostensibly culled’’ from Sony, that a com- 
mercial use is presumptively unfair to a ‘‘per-se rule.’’ As the Court 
noted, while this presumption is rational under Sony’s facts,”> under 
the facts in this case this bright-line rule conflicts with the flexible, 
case-by-case analysis that 17 U.S.C. section 107 requires.”° Therefore, 
the Court rejected the Sixth Circuit’s dispositive treatment of the com- 
mercial purpose of the parody and remanded the case for further fact 
findings as to 2 Live Crew’s use on the derivative market. 


II. PRINCETON UNIVERSITY PRESS V. MICHIGAN DOCUMENT SERVICES 


A. Factual Background 


Michigan Document Services (‘‘MDS’’), a for-profit corporation held 
by its sole shareholder James M. Smith, provides photocopying services 
to fourteen universities, including the University of Michigan at Ann 
Arbor.”’ In addition to photocopying services, MDS also constructs and 
sells coursepacks to the students at the universities.”* Professors gen- 
erally use coursepacks when they are unable to locate a suitable an- 
thology that contains excerpts from an assortment of books, and when 
they believe it impracticable to ask students to purchase each book in 
that assortment. In fact, when the professors deliver the materials 





72. 972 F.2d 1429, 1439 (6th Cir. 1992). The Sixth Circuit criticized the district court 
for placing too little emphasis on the commercial nature of the parody when considering 
the first and fourth factors. Id. at 1437. With respect to these factors, the Sixth Circuit 
concluded that the commercial nature of the parody invoked the presumption of market 
harm and against fair use. Id. at 1437-39. Judge Nelson vigorously dissented, arguing 
that the factors, especially the fourth, weighed in favor of fair use. Id. at 1443-46 (Nelson, 
J., dissenting). 

73. Campbell, 510 U.S. at 594, 114 S. Ct. at 1179. 

74. Id. at 590-91, 114 S. Ct. at 1173-74, 1177-78. 

75. The consumers copied television programs in their entirety. If it had been for 
commercial purposes, then, applying the factors in 17 U.S.C. § 107, the use would 
presumptively not be fair. But since the use had been for noncommercial purposes, that 
presumption would not be as readily apparent and must be shown. 

76. 510 U.S. at 591-92, 114 S. Ct. at 1177-78. 

77. Princeton Univ. Press v. Michigan Document Serv’s, 855 F. Supp. 905, 907 (E.D. 
Mich. 1994). Michigan Document Services and Mr. Smith will be referred to collectively 
as ‘“‘MDS’’. 

78. Id. 
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containing the excerpts to MDS, they must sign a declaration stating 
that they would not have requested the coursepack if they would have 
required the class to read the entire text. The professors do not receive 
any compensation for using MDS’s services.”? Without seeking permis- 
sion or paying royalties to the publishers of the works containing the 
excerpts, MDS photocopies the material, binds it in a coursepack, and 
sells it at a profit directly to the students.®*° Although MDS did not 
keep any records of its sales, it admitted that in 1991 it sold 25,000 
coursepacks for roughly 700 classes.** Moreover, MDS estimated that it 
photocopies excerpts from 10,000 to 15,000 copyrighted works each 
semester.*? Thus, MDS operates a lucrative business in selling anthol- 
ogies of excerpts from copyrighted works without paying the permission 
fees, thereby gaining a competitive edge on its competitors. 

Three publishers, Princeton University Press, MacMillan, Inc., and 
St. Martin’s Press, brought an action against MDS when the Ann Arbor 
store constructed three coursepacks containing the publishers’ copy- 
righted material.** The coursepacks, created for three University of 
Michigan professors, consisted of excerpts ranging from ninety-five 
pages, or thirty percent of the total work, to seventeen pages, or five 
percent.®® 


B. Procedural History and Holdings 


The publishers filed suit against MDS in the United States District 
Court for the Eastern District of Michigan, alleging copyright infringe- 
ment, and asking for injunctive relief, statutory damages and reasonable 
attorney fees.**° The sole issue in dispute was whether MDS’s photo- 
copying and selling of excerpts constituted a fair use and therefore an 
affirmative defense. After the magistrate judge made findings of fact, 
both the publishers and MDS filed cross-motions for summary judg- 
ment.®’ The publishers claimed that the use did not fall within the fair 
use exception, because it was for commercial purposes, did not trans- 
form the copyrighted material in any way, copied substantial portions 
of the work, and superseded the market for the original books.® Al- 
though admitting that the other copyshops paid permission fees in 





79. Id. 

80. Id. MDS sells the coursepacks only to students enrolled in the classes and not to 
the public. In addition, the professors do not require that the students purchase the 
coursepacks: they have the option to either personally copy the materials from another 
source or purchase the original materials in their entirety. 

81. Id. 

82. Id. at 908. 

83. Id. 

84. Id. at 907. 

85. Princeton I, 1996 WL 54741, at *1. 

86. 855 F. Supp. at 908. 

87. Id. at 906-07. 

88. Id. at 909-11. 
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compiling the coursepacks, that other universities notified it that it 
should pay permission fees, and that by not paying the fees it had a 
competitive advantage, MDS denounced the Kinko’s decision and con- 
tended that it fell within the fair use exception.*® In support of their 
fair use defense, MDS asserted that because it stood in the ‘‘shoes’’ of 
the students, its use was for educational purposes.” 

Accepting the magistrate judge’s findings of fact, the district court 
weighed the four factors contained in section 107 and decided that all 
weighed against MDS." Although none of the factors alone are dispo- 
sitive, a crucial determination in both the first and fourth factors is 
whether the use is commercial and for profit. Citing Kinko’s, the court 
rejected MDS’s contention that they stood in the shoes of their students 
and that the use was therefore for educational purposes.* Rather, the 
court found that the activity of compiling and selling coursepacks, like 
that in Kinko’s, was for profit and commercial.** Therefore, considering 
and balancing the other factors, the court held that MDS’s activity did 
not constitute a fair use, granted summary judgment in favor of the 
publishers, found that MDS willfully infringed the publishers’ copy- 
rights, and awarded the publishers their requested remedy.” 

MDS then appealed to the Sixth Circuit, claiming that the district 
court erred in denying their fair use defense and granting the publishers 
summary judgment In a two-to-one decision written by Judge Ryan, 
the panel reversed.** Reviewing the district court’s grant of summary 
judgment de novo, the court re-examined the fair use factors and an 
additional consideration — the author’s non-economic incentives to 
write — and decided that they weighed in favor of fair use.” 

The panel’s decision did not stand for long, however, as the Sixth 
Circuit vacated the decision and reheard the case en banc.® In a decision 
containing three separate dissents, Judge Nelson, writing for the ma- 
jority, found that MDS’s use was not fair, affirmed the trial court’s 





89. Id at 908. MDS ‘‘concluded that the Kinko’s case had been wrongly decided, and 
he publicized this conclusion through speeches, writings, and advertisements.”’’ Princeton 
II, 99 F.3d at 1384. 

90. 855 F. Supp. at 908. 

91. Id. at 911. 

92. Id. at 909-10. 

93. Id. (‘‘‘The crux of the profit/non-profit distinction is not whether the sole motive 
is monetary gain but whether the user stands to profit from the exploitation of the 
copyrighted material without paying the customary price.’’’)(quoting Harper & Row, 471 
U.S. at 562, 105 S. Ct. at 2231). 

94. Id. at 913. The court enjoined the defendants from copying the publishers’ 
copyrighted works and awarded them statutory damages and costs, Id. at 911-13, as well 
as attorney fees and out-of-pocket expenses totaling $326,318.52. Princeton Univ. Press 
v. Michigan Document Serv’s, 869 F. Supp. 521 (E.D. Mich. 1994). 

95. Princeton I, 1996 WL 54741, at *1. 

96. Id. at *12. 

97. Id. at *6-12. 

98. 74 F.3d 1528 (6th Cir. 1996). 
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grant of summary judgment in favor of the publishers, and remanded 
the case for reconsideration of damages and the scope of the injunc- 
tion.* 


Ill. PRINCETON I 


In Princeton I, Judge Ryan, writing for the majority of the Sixth 
Circuit panel,’ reversed the district court’s grant of summary judgment 
in favor of the publishers and found that MDS’s compilation and sale 
of coursepacks was entitled to a fair use defense to the publisher’s 
claims of copyright infringement. In reaching its decision, the panel 
did not apply the Classroom Guidelines to its analysis of the four fair 
use factors. Stating that the four factors are ‘‘unambiguous’’ and that 
Congress chose not to codify the Guidelines, the majority instead 
focused on the text of 17 U.S.C. § 107.1” 

With respect to the first fair use factor, the purpose and character of 
the use, the majority divided the analysis into two parts: ‘‘(1) the degree 
to which the challenged use has transformed the original, and (2) the 
profit or nonprofit character of the use.’”° For the first part, the majority 
noted that works that ‘‘merely copy the original are likely to be found 
to be infringements of the copyrighted work.’’*°* However, the majority 
cited dictum from a footnote in the Campbell case for the proposition 
that multiple copies for classroom purposes are an exception to the 
‘**focus on transformative uses.’’"°* Because the majority classified the 
coursepacks as being ‘‘multiple copies for classroom use,’’ it found 
that the coursepacks fell within the exception and weighed in favor of 
fair use. 1° 

For the second part of the first factor, the profit or non-profit character 
of the use, the majority inquired into whether the use was either 
commercial, or nonprofit and educational. Specifically, the inquiry is 
whether the ‘‘user stands to profit from the exploitation of the copy- 
righted materials without paying the customary price.’ In performing 
the inquiry, the majority examined the coursepack’s use at two levels: 
‘One ‘use,’ MDS’s production and sale of the coursepacks, is clearly 
a for-profit ‘use,’ and one, the students’ use of the coursepacks in the 





99. Princeton II, 99 F.3d at 1393. Since the focus of this note is on MDS’s fair use 
defense, the Sixth Circuit’s discussion in Princeton I and II of damages and the injunction 
is omitted. 

100. Judge McKay, visiting from the Tenth Circuit and sitting by designation, concurred 
with Judge Ryan’s opinion. Judge Nelson dissented, disagreeing with the majority’s 
finding that MDS’s use was fair. 

101. Princeton I, 1996 WL 54741, at *6. 

102. Id. at *6. 

103. Id. 

104. Id. (quoting Campbell, 510 U.S. at 759, 114 S. Ct. at 1171 n.11). 

105. Id. at *6. 

106. Harper & Row, 471 U.S. at 562, 105 S. Ct. at 2231-32. 
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classroom, is entirely non-profit and educational.’’*”” Rejecting the 
publishers’ contention that only the first use, that of the copying and 
selling of the coursepacks, be used, the majority stated that the ‘‘cop- 
ying in this case is not a use unto itself: it is the mechanical component 
of the process that makes the material available for classroom use.’’™™ 
The majority then emphasized that the students and professors would 
have been entitled to photocopy the materials themselves, that MDS 
was able to photocopy the materials more efficiently and cheaply than 
the professors and students, that the professors would not have required 
the students to read the entire book, and that ‘‘monetary compensation 
is a secondary consideration for authors’’ in the academic field.’ The 
majority therefore concluded that the use was nonprofit and educational 
rather than commercial.’ In sum, the majority found that since the 
‘“‘coursepacks fit within the exception to the ‘transformative’ quality 
requirement,’’ and that the use was nonprofit and educational, the first 
factor weighed in favor of fair use." 

For the second factor, the nature of the copyrighted work, the majority 
considered whether the publishers’ excerpts were of a kind protected 
by the copyright law. This involved determining the creativity of the 
excerpts and placing them on a spectrum, with fiction on one end and 
factual compilations and lists at the other. Since works of non-fiction 
are closer to ‘‘‘the core of intended copyright protection”’ than factual 
compilations and lists, those works receive greater copyright protec- 
tion.” Finding that the publishers’ copyrighted excerpts were ‘‘sub- 
stantially creative’? and were closer to non-fiction than “raw data’’ or 
factual lists, the majority weighed this factor against a finding of fair 
use.'13 

Regarding the third factor, the amount and substantiality of the 
portion used, the majority inquired into ‘‘whether the quantity and 
value of the materials used were reasonable in relation to the purposes 
of the copying;’’ whether the excerpts were ‘‘‘composed primarily of 
[the] original ... with little or nothing added or changed,’’’ and 
whether the excerpt ‘‘‘fulfillf[ed] demand for the original.’’’’** Finding 
that the coursepacks did not supersede the market, the majority em- 
phasized that the professors would not have assigned the works to their 
students if they were unable to use the excerpts in the coursepacks and 
that even the longest excerpt, thirty percent of the original, did not 
contain the heart of the work.’ Therefore, the majority concluded that 





107. Princeton I, 1996 WL 54741, at *7. 

108. Id. 

109. Id. at *7-11. 

110. Id. at *7. 

111. Id. at *8. 

112. Id.(quoting Campbell, 510 U.S. at 586, 114 S. Ct. at 1175). 

113. Princeton I, 1996 WL 54741, at *8. 

114. Id. (quoting Campbell, 510 U.S. at 587-88, 114 S. Ct. at 1175-76). 
115. Princeton I, 1996 WL 54741, at *9. 





540 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


since the amount of the excerpted material in the coursepacks was not 
substantial, the third factor weighed in favor of fair use. 

Labeling the fourth factor the ‘‘single most important element of fair 
use,’’’*© the court determined whether the coursepacks harmed the 
market for the original and derivative works and whether ‘‘‘unrestricted 
and widespread conduct of the sort engaged in by the defendant .. . 
would result in a substantially adverse impact on the potential market 
for the original.’’”’” Because the majority found that the record con- 
tained no evidence showing that the coursepacks harmed the works’ 
market, it hinged its ‘‘resolution’’ of this factor on the assignment of 
the burden of proof.‘** The majority followed the Sony Court’ and 
required the party seeking the copyright infringement to carry the 
burden of proof as to market harm.’”° To meet their burden of proof, 
the publishers were required to show by a preponderance of the evi- 
dence that ‘‘‘some meaningful likelihood of future harm exists.’’’??* 
Since the majority had previously determined that MDS’s use of the 
coursepacks was nonprofit and educational, it would not presume the 
likelihood of harm. *”? Therefore, the publishers were required to show 
this likelihood. 

Carrying the burden of proof, the publishers failed to establish by a 
preponderance of the evidence the likelihood of market harm. The 
majority rejected the publishers’ claim that the coursepacks harmed 
their market for permission fees; it viewed this as a circular argument 
because it had not yet decided whether the publishers were entitled to 
the fees.’2? In addition, the court found that the coursepacks did not 
supersede the original and derivative markets because the professors 
would not have assigned the works to the students if they were unable 
to obtain the coursepacks. Moreover, the majority stated that if the 
coursepacks affected the market, they would probably enhance ‘‘the 
prospect that the original works might later be of interest to the 
students.’’!2* Therefore, the court concluded that the publishers failed 





116. Id. (citing Harper & Row, 471 U.S. at 566, 105 S. Ct. at 2223-24). As discussed 
in part I(D)(2), the Supreme Court in Campbell, 510 U.S. at 590, 114 S. Ct. at 1177, 
chose not to raise this factor above the others. 

117. Princeton I, 1996 WL 54741, at *9 (quoting Campbell, 510 U.S. at 590, 114 S. 
Ct. at 1177). 

118. Id. at *10. 

119. Sony, 464 U.S. at 451, 104 S. Ct. at 793. 

120. Princeton I, 1996 WL 54741, at *10. 

121. Id. (quoting Sony, 464 U.S. at 451, 104 S. Ct. at 793). 

122. Although the characterization of the activity does not change the amount of 
market harm that actually occurred, courts will not presume the harm when considering 
the fourth fair use factor. This is so because a nonprofit and educational use furthers 
one of the twin goals of copyright law; it is more likely to advance the arts and sciences 
than a commercial use. Courts are therefore more likely to ‘‘tolerate’’ some degree of 
market harm. 

123. Princeton I, 1996 WL 54741, at *11. 

124. Id. 
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to carry their burden of proof and weighed the fourth factor for fair 
use. 

Before weighing all the factors together, the court considered a factor 
not enumerated in 17 U.S.C. § 107: the writers’ emphasis on non- 
economic reasons for writing. Over one hundred authors declared that 
their primary reasons for writing were professional and personal rather 
than monetary.’?> Since-money was not their prime concern and they 
advocated the use of coursepacks, the court found that this undercut 
the publishers’ argument for permission fees. The court thus found that 
allowing the defendants to compile and sell coursepacks would advance 
the arts and sciences and provide the authors with incentives to create 
new works, and that this additional factor weighed in favor of fair 
use.'#6 

Weighing all the factors together (with none being dispositive), the 
majority held that MDS was entitled to a fair use defense to the 
publishers’ claims of copyright infringement. Therefore, the majority 
reversed the district court’s grant of summary judgment in favor of the 
publishers and instead granted summary judgment in favor of MDS. 

In dissent, Judge Nelson characterized MDS’s use of the excerpts as 
commercial, affecting the first and fourth factors.’2” He found that the 
publishers’ loss of permission fees established harm to original and 
potential derivative markets’?* and applied the Classroom Guidelines to 
his analysis of the third fair use factor.’2° Judge Nelson also disagreed 
with the majority’s assertion that the authors did not write primarily 
for money.**° In sum, Judge Nelson agreed with the district court in 
finding that MDS was not entitled to the fair use defense. 


IV. PRINCETON II 


The panel decision in Princeton I, which rejected the outcome reached 
in the Kinko’s case, stood for only a short period of time. A majority 
of the Sixth Circuit voted to vacate the panel decision and rehear the 
case en banc." In an eight-to-five decision written by Judge Nelson, 
the Sixth Circuit affirmed the trial court’s grant of summary judgment 
in favor of the publishers with respect to the fair use issue, vacated 
the trial court’s award of damages, and remanded for consideration of 





125. Id. The reasons included contributing ‘‘to the discipline, providing an opportunity 
for colleagues to evaluate and critique the authors’ ideas and theories, enhancing the 
authors’ professional reputations, and improving career opportunities.”’ Id. 

126. Id. at *12. 

127. Id. at *12-13. 

128. Id. at 13-14. 

129. Id. at *15-16 (‘‘[AJll of the excerpts far exceed the 1,000 word limit that the 
legislative history of the Copyright Act of 1976 suggests as a benchmark for ‘education’ 
copying.’’) (citations omitted). 

130. Id. at *16-17. For a more detailed discussion of Judge Nelson’s arguments, see 
his majority opinion in Princeton II, which is discussed infra in Part IV(A). 

131. 74 F.3d 1528 (6th Cir. 1996). 
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damages and the scope of the permanent injunction. Chief Judge Martin, 
Judge Merritt, and Judge Ryan filed dissenting opinions. 


A. Majority Opinion 


Before analyzing the four fair use factors, the majority first examined 
the language of the fair use exception contained in 17 U.S.C. § 107. 
The majority noted that the textual language in section 107, which 
provides an illustrative list of fair uses, ‘‘such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), 
scholarship, or research,’’*** did not provide ‘‘blanket immunity’’ from 
copyright infringement actions. ‘** Rather, the list of fair use scenarios 
are a defense to an infringement claim only after the use has been 
determined to have been fair by considering the four fair use factors. 
After addressing this issue, the majority turned to an analysis of the 
four fair use factors. 


1. The Four Fair Use Factors 


a. Effect of MDS’s Use Upon the Potential Market For or Value of 
the Copyrighted Work 


Rather than address each fair use factor in numerical order, the 
majority chose to discuss the fourth factor first because of the Supreme 
Court’s emphasis on the importance of this factor.‘** In analyzing the 
fourth factor, ‘‘the effect of the use upon the potential market for or 
value of the copyrighted work,’"** the majority considered whether 
MDS’s use was commercial or noncommercial so it could assign the 
Sony burden of proof.***° The majority found that the publishers were 
not challenging the students’ use of the excerpts, but rather MDS’s 





132. 17 U.S.C. § 107 (1994). 

133. Princeton II, 99 F.3d at 1385. The majority noted that ‘‘‘whether a use referred 
to in the first sentence of Section 107 is a fair use in a particular case . . . depends upon 
the application of the determinative factors.’’’ Id. (quoting Campbell, 510 U.S. at 578, 
114 S. Ct. at 1170 n.9). Supporting the majority’s position is the Supreme Court’s holding 
in Harper & Row, 471 U.S. at 569, 105 S. Ct. at 2235, where the Court found that 
Nation’s use of the manuscript was not a fair use even though it fell within the non- 
exhaustive list of uses in the first sentence of section 107. 

134. Id. See supra note 16. 

135. 17 U.S.C. § 107(4). 

136. The determination of which party bears the burden turns on the characterization 
of the use of the copyrighted materials: whether the use is commercial or noncommercial. 
When the use is commercial, the burden rests on the party claiming the fair use defense. 
Sony, 464 U.S. at 451, 104 S. Ct. at 793. Conversely, when the use is noncommercial 
the burden is on the party bringing the infringement action. Id. The strength of the 
presumption of market affect varies according to the factual situation in each case, with 
the presumption at its weakest when the use completely transforms the original. Campbell, 
510 U.S. at 587-89, 114 S. Ct. at 1176. 
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compilation of the excerpts into coursepacks without paying permission 
fees so as to gain a ‘‘competitive edge over other copyshops.’’*%” 
Comparing MDS’s use to that of The Nation in Harper & Row, which 
the Supreme Court characterized as commercial, the majority found 
MDS’s use to be commercial in nature. Having assigned the burden of 
proof on MDS, the majority found that it had not carried its burden of 
rebutting the presumption that the use was unfair. 

The majority then assumed that MDS’s use was noncommercial, and 
still concluded that the publishers would prevail with respect to the 
fourth factor because they met their ‘‘burden of proving a diminution 
in potential market value.’"*® The majority cited the test set forth in 
the triad of Supreme Court cases for negating fair use: whether the use, 
if it ‘‘should become widespread . . . would adversely affect the poten- 
tial market for the copyrighted work.’’'*° The majority then examined 
the facts in the case, noting that the publishers derived substantial 
profits from collecting permission fees, and that allowing the copyshops 
to use the material without paying the fees would cut into this ‘‘revenue 
stream,’’ diminishing the value of the copyrighted works.’ 

In opposition to the publishers’ claim that the compilation of the 
excerpts into coursepacks would harm the potential market of the works, 
MDS argued that the publishers’ claim to the permission fees was 
circular in nature because the purpose of the lawsuit was to determine 
whether MDS was entitled to receive the permission fees. The majority 
rejected this argument, comparing it to a scenario where MDS, setting 
up a business that duplicated books in their entirety and asserting the 
fair use defense, would argue that a publisher’s claim of market harm 
would be circular because it had no right to the copyright revenues. ‘4? 
Such circularity arguments, the majority argued, were also rejected by 
the Second Circuit in American Geophysical Union v. Texaco, Inc.,'*° 
and implicitly by the Supreme Court in Harper & Row'* and Camp- 
bell.1*5 Specifically, the majority stated that since these cases stood for 
the proposition that licensing fees are a potential market for the copy- 
righted works, and that the ‘‘likelihood that publishers actually will 
license such reproduction is a demonstrated fact,’’ the argument that 
the use of the coursepacks will harm the market was not circular in 
reasoning.'*6 





137. Princeton II, 99 F.3d at 1386. 

138. Id. 

139. Id. 

140. Id. at 1387 (quoting Harper & Row, 471 U.S. at 568, 105 S. Ct. at 2234 (quoting 
Sony, 464 U.S. at 451, 104 S. Ct. at 793)). 

141. Princeton II, 99 F.3d at 1387. 

142. Id. 

143. 60 F.3d at 913, 929-31 (2d Cir. 1994). 

144. 471 U.S. at 66-69, 105 S. Ct. at 2233-35. 

145. 510 U.S. at 592, 114 S. Ct. at 1178. 

146. Princeton II, 99 F.3d at 1388. 





544 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


Besides the circularity argument, MDS also argued that the professors’ 
affidavits stating that they would not have assigned the entire works 
to their students was evidence against a finding that the coursepacks 
harmed the potential market for the works.’*”? Three professors stated 
in affidavits that they would not have assigned the entire work to their 
students in the event the excerpts were unavailable. '** In addition, one 
professor indicated that he had experienced delays in obtaining his 
coursepacks when the copyshop had to obtain permission from the 
publishers, and another stated that the publishers of one of the ex- 
cerpted books would have turned down the request for permission to 
use an excerpt of the original.*®° As with MDS’s first argument, the 
majority rejected the significance of the second argument, noting that 
all three professors did not state whether they would refrain from using 
the coursepacks if MDS had to pay permission fees.1*° In addition, the 
court found that the first professor did not state whether he would 
have experienced delays in receiving his coursepacks if MDS had sought 
permission from the authors, and that the second professor did not say 
whether he would not have assigned the excerpt if the publisher had 
denied permission to include it in the coursepack.’*' Therefore, the 
majority did not place much weight on the professor’s affidavits when 
it considered whether the coursepacks harmed the potential markets 
for the publishers’ copyrighted works. 1 

In sum, the majority found that MDS’s use of the excerpted material 
without paying permission fees would harm the potential market of the 
publishers’ copyrighted works, and it weighed the fourth factor against 
a finding of fair use. 


b. The Purpose and Character of the Use 


After deciding the fourth factor first, which the majority felt was, if 
not the most important, a significant factor in the fair use analysis, it 
next considered the first factor: ‘‘the purpose and character of the use, 
including whether such use is of a commercial nature or is for nonprofit 
educational purposes.’’** The majority first considered whether MDS’s 
use was for commercial or nonprofit educational purposes. Relying on 
its prior analysis and conclusion that MDS’s use was commercial, the 
court addressed and rejected MDS’s argument that its use was for 
nonprofit educational purposes. **> MDS argued that since students and 





. Id. at 1386-88. 
17 U.S.C. § 107(1). 
Princeton II, 99 F.3d at 1388-89. 
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professors would have a nonprofit educational purpose if they per- 
formed the copying themselves, it should be able to step into their 
shoes and also have a nonprofit educational purpose.** MDS also 
emphasized that it could photocopy the excerpts in a cheaper and faster 
manner than the students and professors. Dispatching MDS’s argument 
that it could photocopy more efficiently, the majority noted that the 
copyshops that paid permission fees were also able to photocopy the 
excerpts more cheaply than the students and professors.” The majority 
then addressed MDS’s main argument that because professors and 
students photocopying the excerpts would have a nonprofit educational 
purpose, it should be able to step into their shoes and also have such 
a purpose. Tackling the first part of this argument, the majority stated 
that it is uncertain whether the students’ and professors’ photocopying 
would be a fair use, and that this issue need not be decided because 
the ‘‘copying complained of here was performed on a profit-making 
basis by a commercial enterprise.’’** The majority then rejected the 
second part of MDS’s argument, that it should be able to assume the 
students’ and professors’ nonprofit educational characterization, by 
citing authority for the proposition that profit-seeking entities cannot 
step into the shoes of nonprofit educational institutions and have their 
use characterized as such. **® 

After addressing the purpose of MDS’s use of the excerpts, the 
majority considered the degree to which the challenged use transformed 
the original works. Finding that MDS’s verbatim photocopying and 
compilation of the excerpts into coursepacks ‘‘bears little resemblance 
to the creative metamorphosis accomplished by the parodists in the 
Campbell case,’’ the majority concluded that the degree of transfor- 
mation is ‘‘virtually indiscernible.’’?© 

In sum, the majority found that MDS’s photocopying and compilation 
of the excerpts into coursepacks was for a commercial purpose and did 
not transform the original to any discernable degree. 


c. Nature of the Copyrighted Work 


The second factor, ‘‘the nature of the copyrighted work,’’'* considers 
whether the work contains expressions or factual information. Because 





156. Id. at 1389. 

157. Id. 

158. Id. 

159. Id. The majority cited PaTry, see supra note 6, at 420 n.34, and the Classroom 
Guidelines, H.R. Rep No. 1476, at 74, reprinted in 1976 U.S.C.C.A.N. at 5687-88. 

160. Princeton II, 99 F.3d at 1389. As has been previously discussed, a finding that a 
use does not transform the original is not dispositive on the overall issue of fair use. In 
Sony, 464 U.S. at 454-56, 104 S. Ct. at 795-96, for example, the Court found that the 
use was fair despite the fact that it was verbatim copying of the entire programs. A 
finding that a use is non-transformative does affect, however, the strength of the pre- 
sumption of market harm when considering the fourth factor. See supra note 75 and 
accompanying text. 

161. 17 U.S.C. § 107(2). 
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MDS admitted that the excerpts that it copied were creative materials, 
which are closer to the type of works that copyright law seeks to 
protect,’* the majority weighed this factor against a finding of fair 
use. 1 


d. Amount and Substantiality of Portion Used 


With respect to the third factor, the majority considered ‘‘the amount 
and substantiality of the portion used in relation to the copyrighted 
work as a whole,’”* recognizing that ‘‘‘the larger the volume (or the 
greater the importance) of what is taken, the greater the affront to the 
interests of the copyright owner. .. .’’’*® The majority found that all 
of the excerpts that MDS copied, ranging between five percent to thirty 
percent of the original, exceeded the 1,000-word safe harbor contained 
in the Classroom Guidelines and were a substantial amount of copy- 
ing. As to the value of the excerpts copied, the majority placed 
significance on the professors’ selection of the materials for required 
reading.’*” In addition, the majority reasoned that the professors had 
most likely selected the most important passages in the excerpted works, 
lending support to its conclusion that the value of the excerpts in 
relation to the original was substantial. Although noting that ‘‘the 
third factor may have more significance for the 95-page excerpt ... 
than for the 17-page excerpt,’’*® the majority found that MDS had not 
met its burden of proof with respect to the substantiality and value of 
the portions copied.” 


3. Non-Enumerated Factors 


Having examined the four fair use factors, the majority considered 
two non-enumerated factors: the Classroom Guidelines and the authors’ 
non-monetary incentives for writing. 


a. Classroom Guidelines 


The first non-enumerated factor that the majority considered was the 
Classroom Guidelines (‘‘the Guidelines’’). While recognizing that the 





162. See Harper & Row, 471 U.S. at 563, 105 S. Ct. at 2232 (‘‘The law generally 
recognizes a greater need to disseminate factual rather than works of fiction or fantasy.’’). 
See also supra note 63. 

163. Princeton II, 99 F.3d at 1389. 

164. 17 U.S.C. § 107(3). 

165. Princeton II, 99 F.3d at 1389 (quoting Leval, supra note 6, at 1122). 

166. See H.R. Rep. No. 1476, at 68, reprinted in 1976 U.S.C.C.A.N. at 5682. The 
shortest excerpt copied was 8,000 words. Princeton II, 99 F.3d at 1389. 

167. Princeton II, 99 F.3d at 1389. 

168. Id. 

169. This ‘‘puzzled’’ Judge Ryan. Because the majority weighed the third factor against 
a finding of fair use for all of the excerpts, he assumed that the majority saw no 


“important analytical difference between” the excerpts. Id. at 1405. 
170. Id. 








1997] COPYRIGHT AND FAIR USE IN PRINCETON UNIVERSITY PRESS 547 


Guidelines were not enacted by Congress and do not have the force of 
law, the majority turned to them for guidance, noting the ambiguities 
surrounding the fair use provisions and the Supreme Court’s reference 
to them.’”! Looking at the safe harbor provisions of the Guidelines, 
which ‘‘state the minimum and not the maximum standards of educa- 
tional fair use,’’*”? the majority determined that MDS’s copying was 
‘light years away from the safe harbor of the guidelines” and weighed 
against a finding of fair use.” 


b. Authors’ Non-Monetary Incentives For Writing 


For this non-enumerated factor, the majority considered the authors’ 
incentives for writing in the context of copyright law’s goal of stimu- 
lating ‘‘artistic creativity for the general public good.’’’ MDS argued 
that it should be entitled to a fair use defense because academic authors 
write primarily for non-monetary reasons, such as the dissemination of 
information and acquiring tenure, as well as desire that their works be 
copied without having to pay permission fees.’”> The majority rejected 
MDS’s argument, focussing not on the authors’ incentives in writing 
the works, but instead on the publishers’ incentives in publishing the 
works.’”* The majority noted that since works by academic authors lack 
general public appeal, the incentive of the publishers to publish these 
works is permission fees.’”” Without these fees, the majority conjectured, 
the publishers would not publish the works, the public would not have 
access to them, and artistic creativity would suffer. ‘”* 


4. Balancing of Factors 


After considering the four fair use factors and the two non-enumerated 
factors, the majority held that MDS was not entitled to the fair use 
defense. The majority therefore affirmed the district court’s grant of 
summary judgment in favor of the publishers and remanded the case 





171. Id. at 1390. The majority noted that the ‘‘statutory factors are not models of 
clarity, and the fair use issue has long been a particularly troublesome one.”’ Id. (citations 
omitted). 

172. H.R Rep No. 1476, at 68, reprinted in 1976 U.S.C.C.A.N. at 5681. 

173. Princeton II, 99 F.3d at 1391. 

174. Id. (quoting Sony, 464 U.S. at 431-32, 104 S. Ct. at 783-84). 

175. Princeton II, 99 F.3d at 1391. 

176. Id. The majority quoted Judge Leval’s observations in American Geophysical 
Union v. Texaco, Inc., 802 F. Supp. 1 (S.D.N.Y. 1992), aff'd, 37 F.3d 881 (2d Cir.), 
amended and superseded by 60 F.3d 913 (2d Cir. 1994), that ‘‘[i]t is not surprising that 
authors favor liberal photocopying; generally such authors have a far greater interest in 
the wide dissemination of their work than in royalties — all the more so when they have 
assigned their royalties to the publisher.’’ Princeton II, 99 F.3d at 1391 (quoting American 
Geophysical, 802 F. Supp. at 27). 

177. Princeton II, 99 F.3d at 1391. 

178. Id. 
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for reconsideration of damages and the scope of the injunction.'” 


B. The Dissents 


1. Chief Judge Martin’s Dissent 


In his dissent, Chief Judge Martin denounced the majority’s opinion 
as a “lack of judicial prudence,’’ because it rigidly construed the 
Copyright Act and did not focus on the Act’s purpose of stimulating 
authors to create works for the public’s benefit, even if this required 
authors to ‘‘share’’ their works.® The Chief Judge stated that the 
majority strictly construed the Copyright Act and the fair use doctrine, 
apparently referring to the majority’s finding that MDS’s use had a 
commercial rather than a nonprofit educational purpose. Because MDS 
provided photocopying services to students and to faculty at the Uni- 
versity of Michigan at prices less than they could perform the photo- 
copying themselves, the Chief Judge found that MDS ‘‘promoted 
scholarship and higher education,’’ apparently indicating that the use 
has a nonprofit educational purpose.’*? The Chief Judge also disagreed 
with the majority’s separation of MDS’s use with that of the professors 
and students, noting that the only difference was MDS’s more efficient 
photocopying. *®? 

Related to his argument that the majority strictly construed the 
Copyright Act and the fair use doctrine, the Chief Judge stated that the 
majority improperly considered the purposes of copyright law.*** Bal- 
ancing the public benefit against the economic harm of MDS’s photo- 
copying, he found that ‘“‘there is no adverse economic impact on 
Princeton University Press that can outweigh the benefits provided by 
Michigan Document Services.’’ *** When considering the economic harm 
of MDS’s activity, the Chief Judge did not ‘‘presume’’ that the publish- 
ers were entitled to permission fees.’* 

The Chief Judge concluded by noting that the majority’s failure to 
consider the purpose of the fair use doctrine will stifle ‘‘scholastic 
progress nationwide.’’’* By requiring the copyshops to pay permission 





179. Id. at 1393. 

180. Id. 

181. Id. The Chief Judge did not specifically point to any of the fair use factors, but 
instead alluded to the ideas and concepts that they considered. For example, it discussed 
MDS’s services to the university but did not indicate that it was analyzing the second 
part of the first fair use factor. 

182. Id. In opposition to the majority’s finding that MDS’s use was different from that 
of the students and professors, the Chief Judge provided an example of a student research 
assistant making photocopies for a professor. He conjectured whether the majority’s 
reasoning would require professors to pay permission fees. 

183. Id. 

184. Id. 

185. Id. 

186. Id. 
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fees, the majority passed the costs of money and time on to the 
professors and students. ’®’ In addition, the Chief Judge conjectured that 
the added costs and delays in the production of the coursepacks will 
dissuade professors from using them in their classes.1** Because of this 
presumed negative effect on the educational process, he found the 
majority’s holding to violate the purpose of copyright in promoting the 
free flow of information for the public’s benefit. 1*° 


2. Judge Merritt’s Dissent 


Judge Merritt disagreed with the majority’s interpretation of section 
107, which provides for fair use for ‘‘multiple copies for classroom 
use,’’ and the majority’s analysis of the four fair use factors. Regarding 
the interpretation of section 107, Judge Merritt found that MDS’s use 
was fair solely because it fell within the enumerated purpose of ‘‘teach- 
ing (including multiple copies for classroom use).’’*% Judge Merritt 
would have ended the inquiry there and would not have considered 
the fair use factors.’* 

Judge Merritt’s second argument was that the majority’s analysis of 
the four fair use factors, assuming that they should be considered at 
all, was incorrect. For the first fair use factor, Judge Merritt argued that 
the majority misapplied the factor because it characterized the trans- 
action between MDS and the students as ‘‘commercial.’’*? In addition, 
the majority cited Harper & Row for the proposition that the use of the 
excerpts was ‘‘commercial,’’ and Judge Merritt argued that the two 
cases are distinguishable on the grounds that Harper & Row did not 
concern ‘‘multiple copies for classroom use.’”"®? Regarding the third 
factor, ‘‘the amount and substantiality of the portion used,’’ Judge 
Merritt found that the excerpts contained only a small percentage of 
the original and concluded that the factor should not have weighed 
against a finding of fair use.*** For the fourth factor, the market effect 
of MDS’s use, he argued that the majority should have characterized 
the use as having a non-commercial educational purpose and should 
have assigned the burden of proof to the publishers. Under this 
burden, Judge Merritt found that the publishers would have failed to 





187. Id. at 1394. 

188. Id. 

189. Id. 

190. 17 U.S.C. § 107. In determining that MDS’s use had a nonprofit educational 
purpose, Judge Merritt disagreed with the majority’s finding that MDS’s use was separate 
from that of the students and professors: ‘‘The Court’s distinction in this case based on 
the division of labor— who does the copying — is short sighted and unsound econom- 
ically.’’ Princeton II, 99 F.3d at 1395. 

191. Id. at 1395 n.1. 

192. Id. at 1396. 

193. Id. 

194. Id. 

195. Id. 
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prove market harm.‘ In sum, he disagreed with the majority’s analysis 
and weighing of the four fair use factors, stating that the first, third 
and fourth should have weighed in favor of a finding of fair use. 


3. Judge Ryan’s Dissent 


The lengthiest of the three, Judge Ryan’s dissent disagreed with the 
majority’s application of the first, third and fourth fair use factors; its 
analysis of the authors’ and publishers’ incentives for writing and 
publishing the works; and its weighing MDS’s noncompliance with the 
Classroom Guidelines against a finding of fair use. 

For the first factor, Judge Ryan disagreed with the majority’s analysis 
of both parts. For the first part, which considers the degree to which 
the challenged use has transformed the original, Judge Ryan argued 
that no analysis of the transformative nature need be performed, because 
of dicta in a footnote in the Campbell case stating that ‘‘[t]he obvious 
statutory exception to this focus on transformative uses is the straight 
reproduction of multiple copies for classroom distribution.’’*” Finding 
that MDS’s use was ‘‘multiple copies for classroom use,’’ he did not 
weigh the first part of the first factor against a finding of fair use even 
though the coursepacks had slight transformative value.*® With respect 
to the second part of the first factor, Judge Ryan found that MDS’s use 
was inseparable from that of the students and professors and,'** because 
the professors and not MDS selected the materials to be placed into 
the coursepacks without a profit motive, was nonprofit and educa- 
tional.?°° Judge Ryan therefore weighed both parts of the first factor in 
favor of a finding of fair use?” 





196. Id. at 1396-97. Judge Merritt found that although the publishers had received 
permission fees in the past, they had no right to them: the right to the fees was the 
dispute in the case. Id. at 1397. Also, he disagreed with the majority’s mention of 
‘‘agreed royalties,’’ noting that MDS had not negotiated the fee with the publishers. Id. 

197. Id. at 1400 (quoting Campbell, 510 U.S. at 579, 114 S. Ct. at 1171 n.11). 

198. Princeton II, 99 F.3d at 1400. 

199. Judge Ryan distinguished Harper & Row from the present case, which the majority 
cited for the proposition that it should only consider MDS’s use, by finding two factual 
differences between them: (1) that the for-profit user obtained the manuscript that it later 
sold to the public, and (2) that the for-profit user selected the most significant portions 
of the manuscript with an eye towards maximizing its profits. MDS, Judge Ryan argued, 
‘‘neither selected the material to be copied for its content/substance nor sought to profit 
from the copyrighted material because of its substance; its purpose was to profit only 
from the mechanical services of photoreproduction and assembly.’’ He also asserted that 
MDS’s use was inseparable from that of the students and professors because it reproduced 
only those excerpts selected by the professors for their use in the classroom. Id. at 1401- 
02. 

200. The test for determining the commercial or nonprofit nature of the work is ‘‘not 
whether the sole motive of the use is monetary gain but whether the user stands to profit 
from the exploitation of the copyrighted material without paying the customary price.”’ 
Id. at 1400 (quoting Harper & Row, 471 U.S. at 562, 105 S. Ct. at 2231). Judge Ryan 
interpreted ‘‘exploitation of the copyrighted materials’ as requiring that the party who 
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In addition to the first fair use factor, Judge Ryan also disagreed with 
the majority’s analysis of the third factor, which considers the amount 
and value of the excerpt used. With respect to the majority’s analysis 
of the value of the excerpts, rather than concluding that the fact that 
the professors selected the materials was evidence itself of the excerpts’ 
‘qualitative value,’’?°? he found that this only suggested that the ex- 
cerpts were either distinguishable enough to exist separately from the 
entire work or of little relevance to the unassigned portion.”** Judge 
Ryan instead considered whether MDS’s coursepacks superseded the 
excerpted works, thus ‘‘‘fulfilling demand for the original.’’’?% After 
searching the record in this case, he did not find any evidence of 
MDS’s coursepacks superseding the publishers’ market for the original 
works. In fact, he found that the three professors’ affidavits stating that 
they assigned the excerpts only when they did not require the students 
to buy the entire book, as well as the professors’ signed statements that 
but for the coursepacks they would not otherwise have assigned the 
work, supported its argument that the coursepacks did not supersede 
the publishers’ market for the original works.?°° Therefore, Judge Ryan 
disagreed with the majority’s analysis of the third factor and weighed 
it in favor of a finding of fair use.?* 

For the fourth fair use factor, ‘‘the effect of the use upon the potential 


market for or value of the copyrighted work,’’?°’ Judge Ryan disagreed 
with the majority’s analysis and weighing of the factor against a finding 
of fair use. Because it had already determined that MDS’s use was 
nonprofit and educational, he assigned the burden of proving market 
harm to the publishers.2 Under this burden, and even without the 





selected the excerpted material had an eye towards making a profit and actually profited 
from the use, which it found MDS did not do in this case. 

201. Id. at 1404. Judge Ryan also considered the effect on the fourth fair use factor if 
it found MDS’s use commercial. He argued that the first factor’s impact on the fourth 
factor should be considered in light of the purposes of copyright law when determining 
whether a use was commercial or nonprofit and educational. Id. at 1403. A finding that 
the use was nonprofit and educational would be consistent with copyright law’s goal of 
promoting the arts and sciences. Because Judge Ryan determined that MDS did not select 
the materials to be excerpted and that society benefited from allowing the professors to 
circulate more information to their students, he found that the public’s interest out- 
weighed the publishers’ interest in collecting permission fees. Id. at 1404. 

202. Id. at 1389. 

203. Id. at 1405. 

204. Id. at 1405 (quoting Campbell, 510 U.S. at 588, 114 S. Ct. at 1176). 

205. Princeton II, 99 F.3d at 1405-06. Judge Ryan dismissed the majority’s claim that 
because the professors did not say that they would not have used the coursepacks if 
MDS paid permission fees, the affidavits were not dispositive on the issue of market 
harm: ‘‘kt is irrelevant and unknowable to ask how high the fees charged for permission 
would have to be before the professors would not assign the excerpts if the copyshop 
paid permission fees.’’ Id. at 1406. 

206. Id. 

207. 17 U.S.C. § 107(4). 

208. 99 F.3d at 1407. 
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presumption against market harm, Judge Ryan found that this factor 
would weigh in favor of a finding of fair use because the publishers 
failed to show that MDS’s coursepacks harmed the market for their 
original works or their potential market for derivative works.” 

Judge Ryan attacked the majority’s theory that the publishers’ per- 
mission fees were a market harmed by MDS by arguing that it would 
always result in a finding of market harm, and that it violated copyright 
law’s goal of advancing the arts and sciences. Judge Ryan found that 
under the majority’s reasoning that permission fees constituted an 
existing market, a use would always harm the market because the 
publishers would not receive these fees. The majority’s attempt to 
escape this circularity by stating that permission fees were an estab- 
lished or potential market failed because there was no evidence that 
the publishers would attempt to produce their own coursepacks and 
compete with the copyshops.?*° Judge Ryan also asserted that the 
majority’s position conflicted with copyright’s goal of advancing the 
arts and sciences by giving the publishers exclusive rights to the use 
of their works.?": Therefore, he determined that the publishers failed to 
meet their burden of proof with respect to showing market harm and 
weighed the fourth factor in favor of a finding of fair use. 

In addition to finding error with the majority’s analysis of the first, 
third and fourth factors, Judge Ryan disagreed with the majority’s 
examination of the two non-enumerated factors. Specifically, he found 
that the majority erred when it weighed MDS’s nonconformity with the 
Classroom Guidelines against fair use, and when it found that the 
permission fees provided incentives to the authors and publishers to 
write and publish. With respect to the majority’s first non-enumerated 
fair use factor, Judge Ryan objected to the majority’s finding that MDS’s 





209. Id. 

210. Judge Ryan distinguished Harper & Row and Campbell from the present case, 
both of which the majority used to support its argument that permission fees constitute 
an existing derivative market, by pointing to the specialized nature of MDS’s coursepacks. 
With respect to Harper & Row, he emphasized that the publishers had an existing 
derivative market, a contract with Time magazine authorizing the use of the memoirs, 
that Nation harmed. In the present case, however, Judge Ryan argued that ‘‘there is no 
similar evidence of injury to the value of a work’’ because the publishers had not sought 
to enter into any derivative markets. Id. at 1408. With respect to Campbell, Judge Ryan 
argued that even if the publishers had created products for the derivative market, no 
evidence would show that MDS’s coursepacks harmed that market for the publishers’ 
works. Id. 

211. Judge Ryan distinguished between uses that harmed the value of the market and 
those uses that always caused economic harm. Placing the right to receive permission 
fees in the economic harm category, he noted that the publishers will always suffer harm 
when the works are used without paying permission fees. Since ‘‘[t]he guiding principle 
of the Copyright Act is that the financial earnings of original works be channeled 
exclusively to the creators of the works insofar—and only insofar—as they are necessary 
to motivate the creation of original works and do not excessively impede the advancement 
of science and the arts,’’ Judge Ryan found that the publishers’ monopoly over the uses 
of the works violated copyright law’s primary purpose. Id. at 1409. 
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nonconformity with the Guidelines weighed against a finding of fair 
use. Judge Ryan argued that because the language of section 107 was 
unambiguous and that the Guidelines were not enacted and are only a 
part of the Conference Committee reports, the Guidelines have no 
relevance and should not have been used in weighing against a finding 
of fair use’? Judge Ryan also disagreed with the majority’s emphasis 
on the publishers’ incentives to publish, noting that the majority had 
no evidence from which to draw these conclusions, and that the 
‘‘paltry’’ permission fees were too small to influence the publishers.?" 
Rather, he focussed on the authors’ declarations stating that they had 
non-monetary incentives for writing.2* Since the authors received re- 
wards other than money from their writing, Judge Ryan argued that 
MDS’s use of their works in the coursepacks did not deprive them of 
their incentives to continue creating their works, and that this should 
weigh in favor of a finding of fair use.?*5 

After performing its own analysis of the factors and non-enumerated 
factors, Judge Ryan found that MDS’s use was fair and that the district 
court’s grant of summary judgment in favor of the publishers should 
have been reversed. 


V. ANALYsIs OF Princeton II 


After a trial and two appeals, the issue of whether MDS could compile 
excerpts into coursepacks and sell them to students without paying 
permission fees was only tentatively answered. The three lengthy dis- 
sents in Princeton II call into question the weight of the majority’s 
holding. Although the majority erred in its reliance on the Classroom 
Guidelines, it reached the correct decision. In denying MDS its fair use 
defense, the majority struck a balance between copyright law’s two 
competing purposes. 


A. The Majority Reached a Result Consistent with the Copyright Act 
and Prior Case Law 


1. First Factor: Transformative Nature of the Work 


For the first part of the first factor, whether MDS’s use transformed 
the original, the proper inquiry is ‘‘whether the new work ‘supersede{s] 
the objects’ of the original creation . . . or instead adds something new, 





212. Id. at 1411. Instead of relying on ‘‘pre-enactment political maneuvering of Con- 
gress,’’ Judge Ryan argued that the court should rely only on ‘‘the rich body of case 
law’’ that fleshed out the analysis of the fair use doctrine. Id. at 1412. 

213. Id. at 1410. 

214. Id. The authors wrote to make a contribution to the works in their field, to 
advance in their careers, to provide the opportunity for pubic debate, and to heighten 
their reputations. Id. 

215. Id. 
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with a further purpose or different character, altering the first with new 
expression, meaning or message.’’?**® While both the majority and Judge 
Ryan agreed that MDS’s verbatim copying of the original works had 
slight transformative value, Judge Ryan cited dictum, in footnote eleven 
in the Campbell case, for the proposition that the use was an exception 
to the transformative-value determination.?’”” Footnote eleven states that 
‘‘[t]he obvious statutory exception to this focus on transformative uses 
is the straight reproduction of multiple copies for classroom distribu- 
tion," ; 

Judge Ryan’s reliance on this exception is troubling because the 
source of the authority is questionable and its language is ambiguous. 
Without citing any authority for its exception, the Campbell Court 
created this transformative-value bypass in dictum in a footnote. It is 
not clear whether the Court’s ‘‘obvious’’ statutory exception is the list 
of permissible fair uses contained in the preamble of section § 107, 
which includes ‘‘teaching (including multiple copies for classroom 
use).’’??° A reasonable interpretation of the Court’s dictum is that a use 
that falls within this list of uses, which carry a presumption of fairness, 
can be fair even though it has no transformative value. While not 
dispositive, this part of the first factor should weigh against a finding 
of fair use, as the majority correctly found, because MDS’s copying 
was not an enumerated use and had slight transformative value.??° 


2. First Factor: Purpose of MDS’s Use 


Like the first part of the first factor, the majority correctly weighed 
the second part against a finding of fair use. This determination is 
critical to the fair use analysis because it determines the assignment of 
the burden of proof for the fourth fair use factor. In determining whether 
the use was for commercial or for nonprofit educational purposes, the 
inquiry is whether the ‘‘user stands to profit from exploitation of the 
copyrighted material without paying the customary price.’’??? Viewing 
MDS’s use as a use separate from that of the students and professors, 
the majority correctly found that MDS profited from copying the ma- 
terials without paying permission fees and that its use was commercial. 





216. Campbell, 510 U.S. at 579, 114 S. Ct. at 1171 (citations omitted). 

217. Princeton II, 99 F.3d at 1400. Interestingly, the majority did not address this 
exception when considering this part of the first factor. Id. at 1389. 

218. Campbell, 510 U.S. at 579, 114 S. Ct. at 1171 n.11. 

219. See Princeton II, 99 F.3d at 1385 n.1 (analyzing section 107’s preamble and 
refuting Judge Merritt’s distorted statutory reading and conclusion that the fair use factors 
have little relevance to the present case). 

220. See Kinko’s, 758 F. Supp. at 1530-31 (finding that Kinko’s creation of coursepacks 
did not transform the original works); Leval, supra note 6, at 1111 (‘‘The use . . . must 
employ the quoted matter in a different manner or for a different purpose from the 
original. A quotation of copyrighted material that merely repackages or republishes the 
original is unlikely to pass the test.’’). 

221. Harper & Row, 471 U.S. at 562, 105 S. Ct. at 2231. 
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The majority was correct in finding MDS’s use was commercial 
because it stood to ‘‘profit from the exploitation of the copyrighted 
materials without paying the customary price.’’??2 MDS’s use was com- 
mercial even though its coursepacks were ultimately used for educa- 
tional purposes, it did not itself select the materials to compile into 
the coursepacks?*° and it did provide valuable services for the profes- 
sors and students by copying the excerpts and compiling them into 
coursepacks. The initial transaction involved the copying and the com- 
pilation of the publishers’ copyrighted excerpts without paying the 
customary price—the price of the books and permission fees. Like any 
corporation seeking to continue its existence, MDS made a profit on 
those transactions. Allowing MDS to stand in the shoes of the professors 
and students would stretch the nonprofit educational characterization 
to a point where it would include almost any use. Prior case law 
addressing this issue has looked exclusively at the initial transaction 
and not to the downstream uses of the materials.?* 





222. Id. at 562, 105 S. Ct. at 2231-32. 

223. Judge Ryan drew a distinction between MDS’s use, where the professors selected 
the materials to compile, and THE NATION’s use in Harper & Row, where it selected the 
excerpt based on its potential profitability. Princeton II, 99 F.3d at 1401-02. As the 
majority opinion noted, this is meaningless distinction. Id. at 1386 n.3. While MDS did 
not select the materials, it still photocopied the heart of the works without paying the 
customary price. Under his logic, a crime would be less culpable if another had, prior 
to the act, instructed the perpetrator as to what to do. 

224. In Kinko’s, 758 F. Supp. at 1531, for example, the court found that while the 
‘use of Kinko’s packets, in the hands of the students, was no doubt educational[,] . . . 
the use in the hands of Kinko’s employees is commercial.’’ Since the copyshop sought 
to profit from exploiting the publishers’ copyrights by not paying the permission fees, 
the downstream educational benefits were not given dispositive weight and the use was 
found to be commercial. In another case, American Geophysical, 60 F.3d at 922, the 
Second Circuit found that although the use of the photocopied journal articles was 
primarily for research, the indirect commercial gain of Texaco was significant. In this 
case, Texaco subscribed to scientific journals and circulated them to its researchers. If 
the researchers found the articles helpful, they would photocopy them and create an 
archive for later reference. While the court found that ‘‘Texaco was not gaining direct 
or immediate commercial advantage from the photocopying at issue in this case,’’ as in 
Kinko’s, it still placed importance on the for-profit nature of Texaco: ‘‘[I]t is not obvious 
why it is fair for Texaco to avoid having to pay at least some price to copyright holders 
for the right to photocopy the original articles.’’ Id. at 921-22. Thus, the court recognized 
that although the indirect profits from the research did not rise to the level of commercial 
exploitation as in Kinko’s, the for-profit nature of the company was significant. In effect, 
the court found that Texaco was exploiting the publishers’ copyrights without paying 
the customary price. Compare American Geophysical with Williams & Wilkins Co. v. 
United States, 487 F.2d 1345 (Ct. Cl. 1973), where the court found that the copying of 
medical articles by the National Institutes of Health (‘“‘NIH’’) and by the National Library 
of Medicine (‘‘NLM’’) was a fair use. In that case, various government departments 
would submit requests to the NIH and NLM for photocopies of articles in medical 
journals. In analyzing the government’s common law fair use defense, the court empha- 
sized that the copying was performed by nonprofit organizations ‘‘devoted solely to the 
advancement and dissemination of medical knowledge.’’ Id. at 1354. In addition, the 
majority of the recipients of the articles were also nonprofit governmental entities. Contrast 
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Looking solely at the initial transaction would not produce inconsis- 
tent results in scenarios where the user does not have the same profit 
incentive as MDS, such as Chief Judge Martin’s example of research 
assistants copying articles for their professors.225 The research assistants 
can be readily identified with the educational process. They are enrolled 
with the educational institution and are receiving educational benefits 
in addition to money for their services. This is in contrast with MDS, 
who has no affiliation with the educational institutions and who does 
not receive any benefit other than money for its services.??° Therefore, 
the majority properly found that MDS exploited the publishers’ mater- 
ials without paying permission fees and that the use was commercial. 


3. Second Factor: Nature of the Copyrighted Work 


This factor was not in dispute. Both the majority and Judge Ryan 
agreed that the works were expressive and of a type that copyright law 


intended to protect. The majority properly weighed this factor against 
a finding of fair use. 


4. Third Factor: Amount and Substantiality of Portion Used 


As with the first and second factors, the majority correctly found that 
this factor weighed against a finding of fair use. MDS copied between 
five and thirty percent of the original works, with each excerpt presum- 
ably capturing the works’ most important portions. In addition to 
considering the length of the excerpts, the court must also consider the 
qualitative nature of the excerpts used. This requires an analysis of the 
first and fourth factors, which consider the purpose, character, and the 
“‘degree to which the ... [use] may serve as a market substitute for 
the original or potentially licensed derivatives.’’?”? Because MDS’s ver- 





the copying of NIH and NLM with that of the entities in Princeton II, Kinko’s and 
American Geophysical, where they made the copies for profit-making purposes. The 
courts in those three cases found that the use was for a commercial purpose and weighed 
against a finding of fair use, even though the eventual users of the materials had nonprofit 
educational purposes. See also Los Angeles News Serv. v. Tullo, 973 F.2d 791, 797 (9th 
Cir. 1992) (finding a news clipping service’s use of videotape to be commercial despite 
claims that it was for ‘‘research, scholarship and private study’’); Pacific & Southern Co. 
v. Duncan, 744 F.2d 1490, 1496 (11th Cir. 1985) (finding that ‘‘[t]he fact that TV News 
Clips focuses on the giving rather than the taking cannot hide the fact that profit is its 
primary motive for making the exchange’’); Television Digest, Inc. v. United States Tele. 
Assoc., 841 F. Supp. 5, 9-10 (D.D.C. 1993) (weighing the first factor against fair use 
despite non-profit trade association’s alleged research and educational purposes). 

225. Princeton II, 99 F.3d at 1393. 

226. If MDS had been affiliated with the institution, its use would probably be 
characterized as nonprofit and educational. This finding would shift the burden of proving 
market harm to the publishers, which the publishers would probably be able to do. This 
would, however, make the fair use analysis even more of a close question. 

227. Campbell, 510 U.S. at 587, 114 S. Ct. at 1175 (citations omitted). In Princeton 
II, the majority erroneously cited American Geophysical, which cited Campbell, for the 
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batim copying of the works was for a commercial purpose and, as 
discussed below, harmed the publishers’ original and derivative markets 


for the works, the majority properly weighed this factor against a finding 
of fair use. 


5. Fourth Factor: Effect of MDS’s Use on the Publishers’ Potential 
Market for the Works 


The majority and dissenting opinions disagreed as to the fourth factor 
and over the issue of whether permission fees constituted a potential 
derivative market. The majority considered the publishers’ loss of 
permission fees as harm to a derivative market, while the dissents 
refused to consider the permission fees, arguing that to do so would 
pose a problem of circular reasoning. Although the majority’s consid- 
eration of permission fees involved circular reasoning, it is consistent 
with the Copyright Act and therefore was correct. However, even 
without considering the loss of permission fees the majority still cor- 
rectly weighed the fourth factor against a finding of fair use because 
of MDS’s burden of rebutting the presumption of market harm. 

The problem of circular reasoning has plagued courts attempting to 
determine whether a use harmed publishers’ potential derivative market 
for permission fees. This determination is circular because ‘‘whether 
the publishers can demand a fee for permission to make photocopies 
is the very question that the fair use trial is supposed to answer.’’2?8 
Because copyright law involves rights, an amorphous concept in which 
a person may have a right with respect to one person or use and not 
to another, the copyright statute itself is circular in nature. Section 106 
provides that copyright owners have the ‘‘exclusive rights to do and 
authorize’ the reproduction and distribution of the works by ‘“‘sale or 
other transfer of ownership, or by rental, lease, or lending.’’??? These 
exclusive rights, however, are subject to section 107’s fair use exception. 
Therefore, whether the publisher claims harm to a market for permission 
fees or to revenues for the sale of books, it assumes that it has a right 
to these fees. As Professor Nimmer noted, this problem of circularity 
exists in almost all fair use cases involving potential markets ‘‘if that 
potential is defined as the theoretical market for licensing the very use 
at bar.’’25° 

While the Supreme Court has not directly addressed whether the 
consideration of permission fees is circular,?*! the Second Circuit and 





proposition that the proponent of the fair use defense carried the burden as to all of the 
issues. Princeton II, 99 F.3d at 1390 n.5 (citing American Geophysical, 60 F.3d at 918). 
The Campbell Court was referring to the Sony presumption of market harm and noted 
that the other factors influenced the weight and placement of this presumption. Campbell, 
510 U.S. at 590-91, 114 S. Ct. at 1177. 

228. American Geophysical, 60 F.3d at 929. 

229. 17 U.S.C. § 106. 

230. NIMMER, supra note 16, at § 13.05[A][4]. 

231. The majority incorrectly cited Campbell and Harper & Row for support that 
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the United States Court of Claims have split on this issue. In American 
Geophysical, the court attempted to escape the circularity problem by 
distinguishing between existing and non-existent markets for the per- 
mission fees, and by making the market harm consideration not dis- 
positive in the fair use analysis?*? The court found that a potential 
market for permission fees existed because of the existence of the 
Copyright Clearance Center (‘‘CCC’’),?°* which the court found to im- 
plicitly show Congress’ understanding that permission fees should be 
recognized as a potential market2** Thus, the court found that a poten- 
tial derivative market for permission fees existed, and that so long as 
the ‘‘availability of payment is [not] conclusive against fair use, the 
problem with circularity is avoided.’’?** In contrast to American Geo- 
physical, the court in Williams & Wilkins Co. v. United States found 
that it would be ‘‘wrong’”’ to consider the publishers’ loss of permission 
fees as market harm: ‘‘[O]ne cannot assume at the start of the merit of 
the plaintiff’s position, i.e., that plaintiff had the right to license.’’?** 
While the court in Williams & Wilkins correctly found that to assume 
the publishers’ rights to permission fees involved circular reasoning, it 
neither addressed the inherent circularity of copyright law nor provided 
a means to reconcile this circularity.277 The American Geophysical 





permission fees should be considered. In Campbell, the Court, trying to determine whether 
Acuff-Rose had a potential market for non-parody rap versions of ‘‘Oh, Pretty Woman,” 
limited the potential market to those uses ‘‘that creators of original works would in 
general develop or license others to develop.’’ 510 U.S. at 513, 114 S. Ct. at 1178. The 
Court inquired into ‘‘the likely effect of 2 Live Crew’s parodic rap song on the market 
for a non-parody, rap version of’’ the original and whether there was a ‘‘harm of market 
substitution,’ not whether permission fees should be considered as a potential market. 
Id. Similarly, the majority’s assumption that the Court in Harper & Row found harm to 
the publisher’s potential market for licensing fees was unfounded. The Court only 
considered the harm to the publishers’ actual contract with Time and their ‘“‘first serial- 
ization rights in general.’’ 471 U.S. at 569, 105 S. Ct. at 2234-35. The Court did not 
consider harm to other potential derivative markets, such as the right to permission fees. 

232. American Geophysical, 60 F.3d at 929-31. 

233. Id. at 930-31 (‘‘the right to seek payment for a particular use tends to become 
legally cognizable under the fourth factor when the means of paying for such a use is 
made easier’). The CCC is a clearing house established by publishers for the efficient 
collection of permission fees for photocopying copyrighted works. Users of the works 
have several licensing options: they can pay a fee for each copy or pay a fee for a 
‘‘blanket arrangement.”’ Id. at 929 n.16. For more information on the CCC, see STANLEY 
M. BESEN & SHEILA NATARAJ KIRBY, COMPENSATING CREATORS OF INTELLECTUAL PROPERTY: 
COLLECTIVES THAT COLLECT (1989). 

234. Id. at 931 (‘‘Congress apparently prompted the development of CCC by suggesting 
that an efficient mechanism be established to license photocopying. . . .’’). 

235. Id. at 931. The majority in Princeton II relied on the reasoning in American 
Geophysical when arguing that because a market existed for the permission fees and that 
this was not dispositive in the fair use analysis, the problem of circularity was avoided. 
Princeton II, 99 F.3d at 1387. 

236. 487 F.2d 1345, 1357 n.19 (Ct. Cl. 1973). 

237. The Williams & Wilkins court decided the case under the 1909 Act, which had 
not codified the fair use defense. Courts instead turned to the common law fair use 
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court’s solution recognized the existing market for the permission fees 
and, by not making the loss of permission fees dispositive against a 
finding of fair use, arrived at a workable result that accounted for the 
logistical problems of the copyright statute. Therefore, the Princeton II 
majority properly cited American Geophysical for support when it 
considered the publishers’ loss of permission fees as harm to their 
potential derivative market. 

But even assuming that the permission fees did not constitute a 
potential derivative market, the majority was still correct in finding 
that MDS’s use harmed the publishers’ markets. Because MDS’s use 
had a commercial purpose and was duplication of the originals without 
adding anything new,7** the majority correctly presumed that the use 
harmed the publishers’ markets for the works and that MDS failed to 
rebut it*® Although the publishers did not submit any evidence of 
harm to the original and derivative markets for the works other than 
the loss of permission fees, harm can be inferred.**° For example, even 
though the professors stated that they would not have assigned the 
book if unable to use them in coursepacks, this would not conclusively 
rule out the possibility that the students would purchase the works for 
themselves. Most likely the professors would place the materials on 
reserve at the library for the students to read and copy for themselves. 
In lieu of the inconvenience, however, the students would have the 
option of purchasing the work for themselves. In addition, the profes- 
sors would also have the option of using a published anthology if they 
did not want to assign the entire work. Publishers of anthologies, such 
as Norton & Company, have taken advantage of this derivative market 
and have increasingly specialized their materials so as to fit different 
curriculums. Under the market harm test enumerated in Campbell,?** 





doctrine that is similar to that contained in section 107 of the 1976 Copyright Act. An 
inherent circularity still existed with the 1909 Act, however. If a use was fair under the 
common law doctrine, then there was no infringement. But to determine if a use was 
fair, courts would have to assess market harm assuming that the authors and publishers 
had rights to the royalties and fees to their works. Williams & Wilkins did not resolve 
this inherent circularity contained within the copyright framework as a whole. 

238. The Campbell Court recognized that courts, rather than approaching the fourth 
factor in a case-by-case manner, were either applying a bright-line presumption against 
fair use for commercial purposes or placing the burden of proof on the party seeking 
copyright infringement for non-commercial uses. Campbell, 510 U.S. at 591, 114 S. Ct. 
at 1177-78. The Sony Court held that a presumption of market harm arises when the 
copying is for profit and non-transformative because it is ‘‘likely that cognizable market 
harm to the original will occur.’’ Sony, 464 U.S. at 451, 104 S. Ct. at 793. On the other 
hand, if the use transforms the original, market harm is less certain and the presumption 
is therefore lessened. Campbell, 510 U.S. at 591, 114 S. Ct. at 1177. 

239. Princeton II, 99 F.3d at 1386. 

240. See Kinko’s, 758 F. Supp. at 1533 (finding that Kinko’s sale of coursepacks not 
only harmed publishers’ collection of permission fees but also their book sales). 

241. Campbell, 510 U.S. at 592, 114 S. Ct. at 1178 (‘‘The market for potential derivative 
uses includes only those that creators of original works would in general develop or 





560 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


the publishers in Princeton II would have been to able to show harm 
to a potential derivative market for these anthologies. With the pre- 
sumption and inference of market harm, MDS failed to meet its burden 
of rebutting this inference. Therefore, the majority correctly found harm 
to the original and derivative markets and properly weighed the fourth 
factor against a finding of fair use. 


6. Relevance of the Classroom Guidelines 


In addition to the four fair use factors, the majority also considered 
two non-enumerated factors. For the first, the majority weighed MDS’s 
substantial deviation from the Classroom Guidelines against a finding 
of fair use and, in so doing, erred. As previously discussed, the 
Guidelines embody the tentative agreement between the publishing and 
educational institutions; provide only a safe harbor for educational use; 
‘‘abound[] with evidence of partial compromise and incompletely re- 
solved disputes;’?*? have not been enacted by the House and Senate or 
signed by the President; and therefore do not have the force of law.?* 
Courts should refer to them only when the statutory language is un- 
clear.** While section 107’s factors are ‘‘not models of clarity,’’*** they 
should not be undermined by the legislative history. Congress as a 
whole decided upon a framework of four factors, although non-exhaus- 
tive, that the Supreme Court has attempted to flesh out. Although the 
Court has made references to the legisiative history when defining the 
four factors, it has not placed much weight on the Guidelines and has 
never weighed non-compliance with them against a finding of fair 
use.”*° In weighing MDS’s non-compliance with the Guidelines against 
a finding of fair use, the majority erred. 


7. Writers’ Non-Monetary Incentives for Writing 


The second non-enumerated factor involved the writers’ non-mone- 
tary incentives for creating their works. Judge Ryan argued that the 
writers’ statements that they wrote for non-monetary reasons should 





license others to develop.’’). Since Acuff-Rose had a potential market for a non-parody 
rap version of ‘‘Oh, Pretty Woman,”’ it follows that the publishers should have a potential 
market for specialized anthologies. 

242. Litman, supra note 11, at 877 n.133. 

243. See supra Part II(B). 

244. See Toibb v. Radloff, 501 U.S. 157, 162, 111 S. Ct. 2197, 2200 (1991) (‘‘Where 
... the resolution of a question of federal law turns on a statute and the intention of 
Congress, we look first to the statutory language and then to the legislative history if the 


statutory language is unclear.’’) (quoting Blum v. Stenson, 465 U.S. 886, 896, 104 S. Ct. 
1541, 1548 (1984)). 


245. Princeton II, 99 F.3d at 1390. 

246. See Sony, 464 U.S. at 447-48, 104 S. Ct. at 791-92 n.29-32 (referring to general 
purpose and effect of 1976 Copyright Act); Harper & Row, 471 U.S. at 549-53, 105 S. 
Ct. at 2224-27(same); Campbell, 510 U.S. at 574-78, 114 S. Ct. at 1170 (same). 
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weigh in favor of a finding of fair use. Although Judge Ryan was correct 
in asserting that writers have other motives for creating their works, 
the publishers’ primary motive is economic compensation. The realities 
of operating a business force publishers to have economic incentives 
so that they can cover their costs and make a profit. Otherwise, they 
would have no incentive to stay in business, and creative works would 
remain unpublished, especially those not having mass appeal such as 
academic treatises. The first purpose of copyright law—to advance the 
progress of the arts and sciences—would therefore not be met, because 
the public would not have access to these works. Judge Ryan erred 
when he focussed on only the writers’ incentives to create the works 
without considering the publishers’ incentives. Therefore, the majority 
correctly found that the loss of licensing fees would negatively affect 
the publishers’ incentive to publish the works. 


8. Weighing of Four Fair Use Factors and Two Non-Enumerated 
Factors 


In sum, all four enumerated fair use factors and the additional 
consideration of the writers’ non-monetary incentives weigh against a 
finding of fair use. Even though the majority erred when it weighed 
MDS’s noncompliance with the Guidelines against a finding of fair use, 
it still reached the correct result in finding MDS’s use to be unfair. 


B. The Majority’s Decision Struck a Balance Between the Two 
Competing Goals of Copyright Law 


The majority’s decision in Princeton II struck the balance between 
the twin goals of copyright law—to advance the development of the 
arts and sciences while not diminishing the incentives to create new 
works. By holding that MDS’s compilation of the excerpts into cour- 
sepacks for sale was not a fair use, the majority ensured that publishers 
will receive permission fees and money from the sale of their original 
and derivative works and therefore will continue to publish these works. 
While permission fees may not motivate some writers to create works, 
the same is not true for publishers. Denying publishers permission fees 
removes their incentive to print works that do not have widespread 
commercial appeal, especially academic materials. This is so because 
academic works are mainly bought by libraries, professors and students. 
Allowing commercial copyshops like MDS to construct coursepacks 
would harm the original and derivative markets for these works. Libraries 
and professors could purchase a single copy of the work and, through 
the use of the copyshops, provide their students with the heart of the 
material without having to pay for the book. Anthologies would simi- 
larly suffer. Despite the increasingly specific nature of these works, the 
coursepacks will always be more custom-tailored for the classes. By 
eliminating the publishers’ revenues from permission fees and sales of 
the original and derivative works, they will have less incentive to 
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publish the materials, and the public will ultimately be harmed. 
Because the majority’s opinion preserved the publishers’ incentives, 
it struck a balance between copyright’s twin goals. It not only met the 
primary goal of ensuring the free flow of information to the public so 
as to advance the arts and sciences, but it also encouraged this flow of 
information without diminishing the authors’ incentives for creativity. 


CONCLUSION 


In conclusion, Princeton II was correctly decided. Although the 
majority erred in weighing MDS’s noncompliance with the Classroom 
Guidelines against a finding of fair use, it considered each of the factors 
consistently with prior case law and struck a balance between copyright 
law’s twin competing goals. In denying MDS its fair use defense to the 
publishers’ infringement claims, the majority ensured that the publish- 
ers will receive permission fees and revenue from the sales of books 
and preserved the publishers’ incentives to continue to publish their 
works. Although the court’s decision requires MDS to pay permission 
fees for its use of the copyrighted materials, the coursepack, a flexible 
medium to present materials, will not disappear from Michigan’s or 
any other university’s campus. The professors, while losing some of 
their spontaneity in requesting the coursepacks and having to wait to 
obtain permission from the authors and publishers, will still have access 
to this flexible medium because the copyshops, despite having to pay 
the permission fees, can still make a profit and can still charge the 
students less than it would cost them to make the copies themselves. 
Thus, the majority’s result, while slightly diminishing the value of 
coursepacks, ensured that publishers will continue to publish the ma- 
terials that comprise the coursepacks. 
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FEDERAL RESEARCH GRANT FUNDING AT 

UNIVERSITIES: LEGISLATIVE WAVES FROM 

AUDITORS DIVING INTO OVERHEAD COST 
POOLS 


INTRODUCTION 


Higher education legal practitioners were rudely awakened by the 
public hue and cry that arose in March of 1991, when the House 
Committee on Energy and Commerce Subcommittee on Oversight and 
Investigations began investigating allegations of universities ‘‘mischarg- 
ing and overcharging’™ the federal government for grant overhead 
expenditures. The subcommittee’s chair at that time, Congressman John 
D. Dingell (D-MI), triggered a storm of intense media attention which 
culminated with a report on the ABC television show ‘‘20/20’’ and 
stories in major newspapers across the country.” Incidents of excess 
were revealed, excess funded in part by federal research grant monies. 
Stanford University charged improper expenses against its federal re- 
search grant monies, causing the government to make payments for 
such items as $50,000 of depreciation expenses on a seventy-two-foot 
yacht; $185,872 for management of a shopping center owned by the 
university; $2,449 for a public relations trip to Paris and a public 
relations newsletter; $63,931 to provide items such as an antique 
commode and cedar linings for closets in the residence of the retired 
chancellor; and various amounts for items such as advertising, enter- 
tainment, alcohol, a picnic, a shower, and a beach trip.* Massachusetts 
Institute of Technology (‘‘MIT’’) charged $3,406 for limousine rentals, 





1. Financial Responsibility at Universities, Part 2 - Indirect Cost Recovery Practices 
at U.S. Universities for Federal Research Grants and Contracts: Hearings before the 
Subcomm. on Oversight and Investigations of the House Comm. on Energy and Commerce, 
102d Cong., 2d Sess. 118 at 1 (1991) [hereinafter FRU Part 2]. 

2. See Joseph Palca, Indirect Costs: The Gathering Storm; University Overhead 
Accounting, 252 Sci. 636 (1991); Kenneth J. Cooper, Universities’ Images Stained by 
Improper Charges to Government, WasH. Post, May 6, 1991, at A13; Phillip J. Hilts, 
U.S. Warns 250 Campuses of Audit on Overhead Costs Linked to Grants, N.Y. TIMEs, 
May 10, 1991, at A14; Robert L. Jackson, Audit Ties 15 Universities to Government 
Overcharges, L.A. TiMEs, May 10, 1991, at A4. 

3. See generally Financial Responsibility at Universities - Indirect Cost Recovery 
Practices at U.S. Universities for Federal Research Grants and Contracts: Hearings before 
the Subcomm. on Oversight and Investigations of the House Comm. on Energy and 
Commerce, 102d Cong., ist Sess. 33, Attachment II, at 33-39 (1991) [hereinafter FRU 
Part 1]. Allegations and dollar amounts based upon results of audits conducted by the 

.U.S. General Accounting Office. See also Appendix I and Appendix II, infra. 


563 





564 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 23, No. 3 


and $23,012 for a retreat for faculty and graduate students from its 
biology department‘ Carnegie Mellon University charged $44,000 for 
travel in Egypt and Turkey, including a Nile River cruise.’ Pennsylvania 
State University charged $15,000 of advertising expenses for Hershey 
Amusement Park® Syracuse University charged $11,295 for a St. Pa- 
trick’s Day party.” Harvard Medical School identified $1.8 million of 
unallowable and questionable charges, $254,000 of which the govern- 
ment had reimbursed. Government auditors later identified an addi- 
tional $894,000 to be excluded from the pool of funds used to calculate 
the government’s share of expenses? The list of universities accused 
of or admitting to filing questionable and unallowable charges against 
federal agencies expanded to include a veritable ‘‘who’s who’’ of 
universities. ° 

This note, coming after the five-year anniversary of the investigations, 
will first give some of the context in which these federal grant disputes 
occurred. Next, it will focus on why these accounting controversies 
occurred, examining the remedial steps taken in the wake of these 
disputes and whether these steps have completely resolved the problems 
they addressed. Finally, the note will review and make suggestions for 
additional changes that could be taken to avoid such broad-scale con- 
troversies in the future. Special emphasis will be given to proposals 
for imposition of an across-the-board flat indirect cost rate, and the 
imposition of caps on indirect recovery rates on specific overhead cost 
categories in light of the goals underlying the federal government’s role 
in research grant policy. 


I. BACKGROUND 


A. Grants, in General 


When colleges and universities'®° want money to pay for a new project 
or program, they can apply for federal grants available under approxi- 





4. FRU Part 2, surpa note 1, at 2. Allegations and dollar amounts taken from 
Congressman Dingell’s statements describing the results of audits by the Defense Contract 
Audit Agency and the Inspector General of the Department of Health and Human Services. 

5. Id. 


6. Id. 

7, Md: 

8. Id. at 5. Allegations and dollar amounts taken from J. Dexter Peach’s statements 
describing the results of audits performed by the U.S. General Accounting Office. 

9. The following is a partial list of universities the government subjected to inten- 
sified audits: Carnegie Mellon University, Dartmouth College, Duke University, Emory 
University, Harvard Medical School, Johns Hopkins University, Massachusetts Institute 
of Technology, Rutgers University, University of Chicago, University of Miami, University 
of Michigan, University of Pennsylvania, University of Pittsburgh, University of Southern 
California, Texas S.W. Med. Center at Dallas, Washington University, Yale University. 

10. The terms ‘“‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 
to denote all institutions of higher education. 
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mately eight hundred program titles,1 many of which provide funds 
for research. The other side of this arrangement is that the federal 
government, when it wants to foster research in a particular field or 
area within a field, will publish a list of areas of research for which 
they will accept grant applications. '? Thus, a relationship that resembles 
a quid pro quo is established, wherein the government will pay for the 
research that it wants conducted. While some grants contain funds- 
matching requirements,’* federal research grants to universities gener- 
ally provide money with no repayment obligation. ** The field of federal 
grant management, however, is not quite as simple as it might first 
appear. Several different government sources provide federal research 
grant money. For example, the Department of Agriculture, the Depart- 
ment of Education, the National Institutes of Health, the National 
Science Foundation, the Department of Energy, the Nuclear Regulatory 
Commission, the National Aeronautics and Space Administration 
(‘‘NASA’’), and various parts of the Defense Department, such as the 
Army and Navy, are all sources of federal research grant dollars.5 A 
grantor agency’s budget provides for the grant dollars it awards.’* Each 
grantor agency has control over its specific grant program; it decides 
which researchers, which universities, and which projects get its money. 
It also exercises various controls over how the grantee can spend the 
money after it is awarded. For example, a grantor may stipulate that 
any foreign air travel necessary to the grant project must be performed 
by a United States-flag air carrier, when possible, even if that increases 
travel time by up to twenty-four hours in some instances, and regardless 





11. Office of Management and Budget (‘‘OMB’’), Executive Office of the President & 
U.S. Gen. Services Admin., 1996 CATALOG OF FEDERAL DOMESTIC ASSISTANCE, (1996), at 
Al-1. In 1978 the catalog listed approximately 200 grant programs. In 1969 the catalog 
listed 581 programs administered by 47 different federal departments. 

12. See, e.g., Notice of Availability of FY 1995 Multimedia Environmental Justice 
Through Pollution Prevention Grant Funds, 60 Fed. Reg. 452 (1995). 

13. See, e.g., 22 U.S.C.S. § 2123 (Law. Co-op. 1996). With a funds-matching require- 
ment the federal government requires the recipient to provide additional funds from a 
non-federal source. Some grants require a one-for-one match, others a lower or higher 
percentage. These funds-matching requirements are less common in the area of research 
than they are in other grant settings, such as grants for community development. Some 
universities will voluntarily provide for a funds-matching amount in their grant appli- 
cation, in order to make their application relatively more attractive to the grantor agency. 

14. See, e.g., Grants and Agreements with Institutions of Higher Education, Hospitals, 
and Other Non-Profit Organizations Part II, Environmental Protection Agency Rules and 
Regulations, 61 Fed. Reg. 6066, 6068 (1996) (interim rule to be codified at 40 C.F.R. § 
30.2(3)). 

15. See generally PRESIDENT’s COUNCIL ON INTEGRITY AND EFFICIENCY STANDARDS SUBCOM- 
MITTEE POSITION STATEMENT No. 6, QUESTIONS AND ANSWERS ON OMB Circutar A-133, 
APPENDIX I, at 55, for a list of grantor agencies [hereinafter PCIE Statement No. 6]. 

16. For example, NASA’s 1997 budget estimate for ‘‘Grants, subsidies, and contri- 
butions’’ is $413 million. The budget by category may be viewed on the Internet at: 
<http://www.doc.gov/nsa.text >. See also S. 1422, 104th Cong., 2nd Sess. (1996), for 
general information. 
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of whether lower prices or greater convenience are available through a 
foreign-flag air carrier. ’” 

A grant application must include a proposed budget that indicates, 
category by category, how the grantee plans to spend the award. Each 
grantor agency sets its own policies governing whether the grantee can 
shift money from one budget category to another (for example, from 
salaries to equipment), under what circumstances grantees can make 
such changes, and how much money grantees may reallocate. Also, 
each grantor agency’s policy on financial reporting may vary. A large 
university with several different kinds of research in progress must 
necessarily have in place a very specialized accounting process, staffed 
by highly specialized personnel, to ensure compliance with each agen- 
cy’s grant administration rules. 


B. Overhead/Indirect Costs, in General 


When a grantor approves a project, the grantor agency not only 
awards an amount to cover the direct cost of the project, it also awards 
an additional amount to compensate the university for the indirect costs 
of administering the project. Indirect costs (also called overhead costs) 
are expenses incurred to operate the university which are not easily 
directly identified with the project itself. Typically, such expenses fall 


into one of seven indirect cost categories, or ‘‘pools’’. These pools are: 
Depreciation and Use Allowances; Operation and Maintenance Ex- 
penses; General Administration and General Expenses; Departmental 
Administration Expenses; Sponsored Projects Administration Expenses; 
Student Services Administration Expenses; and Library Expenses.® 
These are all necessary expenses in running a university, but in order 
to evaluate accurately the costs of operating a specific department or 
research project, the burden for these expenses has to be spread out 
amongst all such departments and projects. Because these overhead 
costs will vary from university to university, in order to compensate 
the grantee university fully for the actual costs of its research, the 
amount of overhead awarded also varies from university to university. 
The indirect overhead costs for which the grantor reimburses the grantee 
are expressed as a percentage of the direct costs of the project. For 
example, when a grantor awards a $100,000 research grant to a uni- 
versity with a forty percent overhead rate, the grantor actually gives 
$140,000, paying for both the direct and indirect costs of the program. 

Each grantee university is usually assigned a ‘‘cognizant’’ agency 
that determines the university’s indirect cost percentage. The Office of 





17. See generally NATIONAL SCIENCE FOUNDATION GRANT POLICY MANUAL CONDITIONS, 
GC-1, p.3 (May 1994), (citing to COMPTROLLER GENERAL OF THE UNITED STATES DECISION B- 
138942 OF JUNE 17, 1975, as amended March 31, 1981, concerning SECTION 5 OF THE 
INTERNATIONAL AIR TRANSPORTATION FAIR COMPETITIVE PRACTICES ACT OF 1974, 49 U.S.C. § 
1517 (1994)). 


18. See generally FRU Part 1, Attachment I, supra note 3, at 31. 
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Naval Research (‘‘ONR’’) and the Department of Health and Human 
Services (‘‘HHS’’) are the two primary cognizant agencies, although 
others have acted as cognizant agencies to a lesser extent. In the years 
prior to the subcommittee hearings, the indirect costs associated with 
universities increased faster than the direct costs, faster also than the 
rate of inflation.“ Consequently, the indirect rates negotiated between 
universities and cognizant agencies also rose. Indirect costs accounted 
for almost one-third of the research grant budget for the HHS in 1991.?° 
When the cognizant agency determines an appropriate indirect cost rate 
for a certain university, that rate will usually be used by all other 
agencies that extend grants to that university. Exceptions to this rule 
arise because a single overhead rate is sometimes inappropriate for 
different kinds of grant awards. For example, medical research involv- 
ing human subjects may have different kinds and amounts of overhead 
attached to it, making the standard indirect cost rate an inaccurate 
means of reflecting the actual costs of the research project. Additionally, 
research performed off-campus or in partnership with a corporate spon- 
sor may incur overhead costs that are markedly different from that 
incurred for projects conducted on-campus, and thus the cognizant 
agency may establish a separate indirect cost rate. 


C. What Happened? 


When the news broke about Stanford University’s accounting prob- 
lems, waves of action and reaction followed2! Various government 
agencies with jurisdiction over some aspect of either education or 
grantor agencies started their own investigations.2? The General Ac- 
counting Office conducted audits of grantee universities, the Defense 
Contract Audit Agency (‘‘DCAA’’) began audits of the ONR’s university 





19. FRU Part 2, supra note 1, at 119. ‘‘Since 1984, total federal research and 
development funding to colleges and universities has risen 64 percent from $5.6 billion 
to the current [1991] level of over $9.2 billion. The indirect costs or unallocated overhead 
provided to colleges and universities for supporting its [sic] research activity increased 
67 percent from $1.5 billion to $2.5 billion.’’ Id. 

These are the figures as of the time of the subcommittee hearings. The reason the 
indirect costs at that time were increasing at a faster rate than direct costs was subject 
to debate. Some claimed that it was because indirect costs typically include a higher 
percentage of salary and wage costs, which increased at a faster rate than costs associated 
with physical asset purchases. Others noted that this disproportionate increase may have 
been due to one or more of the following grantor agency-controlled factors: policy 
changes; changes in the types of research agencies chose to fund; an increase in research 
of the type which included a different dollar amount which fell into exempt categories; 
and pressure on universities to waive certain kinds of expense reimbursements. 

While this trend of disproportionately increasing indirect costs was noted at the time 
of the hearings, in the wake of the legislatively imposed caps on certain expense 
categories, see infra note 74 and accompanying text, the trend has been interrupted. 

20. FRU Part 2, supra note 1, at 111. 

21. See generally Id. at 1. 

22. Id. at 53, 114. 
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grantees and of nonprofit research institutes such as the National 
Academy of Sciences, and the HHS’s Inspector General began large- 
scale audits of grantee universities.2*7 The universities themselves began 
to re-examine their prior year financial reports, often bringing in outside 
auditors,2* and began sending the government checks to reimburse 
improper charges from prior years.2> Stanford reported in October of 
1991 that its costs in complying with the government’s post-audit 
requirements amounted to $8 million, and that it believed that these 
costs should be reimbursed by the government.?* One of the results of 
the intensified focus on university grant reporting was that accounting 
personnel lost their jobs and reputations, as did the president of 
Stanford, who resigned in the wake of the widespread public perception 
of misdoing.?’ 

With such broad ramifications arising from the initial reports of 
misspending, it becomes important to ascertain just what it was that 
these universities did wrong. Was there intentional fraud, or was it 
something less sinister, such as misunderstanding? To address this 
question it is necessary to understand more about the two categories 
of problems that arise within federal grant reporting: allowability prob- 
lems and allocation problems. That is to say, in order to determine 
why these problems arose it is necessary to have an appreciation for 
what the problems were. 


1. Allowability - Reporting Expenses that are Ineligible or 
Questionable 


‘‘Unallowable’’ costs are those included in the overhead indirect cost 
pool even though the grantor agency, the Office of Management and 
Budget (‘‘OMB’’) Circular A-21,* or the Federal Acquisition Regulations 
(‘‘FAR’’) previously stated that such costs are not recoverable. Costs 





23. FRU Part 1, supra note 3, at 1-4. 

24. Id. at 85. 

25. Id. at 71. 

26. Id. at 70 (since these costs arose in order to ensure federal grant accounting 
compliance, Stanford reasoned that they were reimbursable costs). 

27. 20/20: Update Your Tax Dollars at Work (ABC News Show television broadcast 
transcripts, Aug. 2, 1991). 

28. CIRCULAR A-21, Cost PRINCIPLES FOR EDUCATIONAL INSTITUTIONS, 44 Fed. Reg. 12,368 
(1979); revised, 47 Fed. Reg. 33,658 (1982); 51 Fed. Reg. 20,908, 43,487 (1986); 56 Fed. 
Reg. 50,224 (1991). 

“OMB Circular A-21, Cost Principles for Educational Institutions, is the primary 
regulation governing the reimbursement of costs charged to government contracts, grants 
and other agreements with educational institutions. OMB Circular A-21 includes both 
general cost principles and regulates reimbursement of specific types of costs. It also 
provides guidance in evaluating costs in negotiating fixed-price contracts, as well as 
termination settlements. 48 C.F.R. section 31.104(b) (1993). OMB Circular A-21 addresses 
cost accounting only to a limited extent.’” Thomas A. Lemmer & Paul E. Pompeo, 
‘‘Educating’’ Lawyers About the Implications of Cost Accounting Standards for Govern- 
ment Contracts and Grants with Educational Institutions, 21 J.C. & U.L. 111, n.3 (1994). 
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that are not specifically disallowed, but are not necessary te the running 
of the university are labeled ‘‘questionable.’’ In the cases under inves- 
tigation here, after the government had audited several universities the 
auditors reported frequent problems concerning inclusion of unallow- 
able costs. Auditors attributed this to under-trained personnel.”® For 
example, a university accountant who is inexperienced in federal grant 
accounting requirements might group several different costs into a 
single account with a title that sounds as if it would logically be the 
proper account category. If any one of the costs that was grouped 
together into this category was unallowable, the overhead cost pool 
will contain unallowable costs, which are later included in the total 
amount that the grantor agency is to reimburse the university. This is 
the explanation Stanford gave for the inclusion in its overhead cost 
pool of the depreciation costs for Stanford’s yacht, costs that were 
clearly unallowable.*° When the yacht was purchased, the university 
accountants grouped it with the athletic department’s racing sculls and 
outboard motors, items which were also unallowable, but which had 
little dollar impact and thus escaped close scrutiny.*: Stanford’s ac- 
countants then placed all of these items into the ‘‘Equipment’’ account, 
an account category otherwise allowable. A mistake like this indicates 
‘fa breakdown in accounting and internal controls,’’*? but it is probably 
not evidence of intentional fraudulent reporting.** 

The area of questionable costs causes university accountants the most 
difficulty. This category encompasses instances arising due to lack of 
clarification on allowability. In some cases an accountant simply is not 
sure if the grant guidelines allow a specific expenditure. For example, 
when government auditors came across various expenditures on uni- 
versity chancellors’ residences in university indirect cost pools, they 
stated that these expenses were unallowable. Since, however, several 
different universities across the country had included these same kinds 
of expenditures in their indirect cost pools, the evidence points to a 
systemic misunderstanding rather than to guile. And in fact, Circular 
A-21 did not disallow such charges specifically. In the case of Stanford, 
the chancellor had already retired and died, yet the university continued 
to pay for expenditures at the chancellor’s former residence, a property 
which the university did not own.** The university continued to include 
these expenditures in their indirect cost pool, and subsequently, con- 
tinued charging them to the government. Stanford argued that the 
agreement to pay for these costs was entered into while the chancellor 





29. FRU Part 2, supra note 1, at 8. 

30. FRU Part 1, Attachment II, supra note 3, at 33. 

31. For ten years prior to the audit Stanford had improperly included the sculls in 
the indirect pool. 

32. FRU Part 1, Attachment II, supra note 3, at 33. 

33. FRU Part 2, supra note 1, at 100. 

34. FRU Part 1, Attachment II, supra note 3, at 39. 
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was still an employee, and therefore the expenditures represented an 
employee benefit. ** It is fair to say that a legitimate difference of opinion 
existed as to the proper categorization of the costs. Differences of 
opinion arise in the accounting context on a regular basis. The lines 
are not always clear. For example, do expenditures for a staff party 
qualify as legitimate ‘‘employee morale’’ expenditures, or are they 
unallowable non-research related ‘‘entertainment’’ costs? Is a staff re- 
treat a legitimate ‘‘brain-storming’’ research-related activity if the activ- 
ities focus on the grant project, or are those expenditures unallowable? 
There are procedures that a university grant administrator may follow 
in order to clarify whether or not a specific cost is allowable. One of 
these procedures is the ability of the university accountants to get 
preliminary rulings on the allowability of any charge by referring their 
question to a designated representative of the grantor agency. Stanford, 
for example, had an on-campus representative of the ONR available to 
confer with during the time its questionable charges were recorded.** 


2. Allocating Indirect Expenses in an Improper Way 


Prior to the beginning of its audit problems, Stanford had been very 
actively using another of the existing procedures for asking its grantor 


agency whether specific accounting procedures would be acceptable to 
the grantor agency. This procedure involves obtaining something called 
a Memorandum of Understanding (‘‘MOU’’), which is used to get 
written permission from the grantor agency to allocate indirect costs in 
a manner that deviates from those dictated by OMB Circular A-21. A 
grantor agency generally agrees to an MOU if the grantee can prove, 
usually via conducting a cost study, that some method of allocation 
other than the standard method better reflects the true distribution of 
a specific cost pool expense.*’ Utility bills provide a simple example 
of how this process works. Electric bills from the utility company are 
not usually calculated separately for each research project or depart- 





35. FRU Part 2, supra note 1, at 39. 

36. This position was later filled by Paul Biddle, the individual recognized for 
initiating the investigation into university overhead charges. See FRU Part 2, supra note 
1, at 55. Biddle later brought a qui tam action against Stanford University using 
information he obtained while working in his official capacity at Stanford. Qui tam is 
an abbreviation for the Latin phrase, qui tam pro domino rege quam pro si ipso in hac 
parte sequitur (one who pursues litigation as much for the king as for himself). It 
indicates one acting as a private attorney general. See generally 31 U.S.C.§ 3729 (1988). 

This qui tam suit is still pending. Joan R. Bullock, The Pebble in the Shoe: Making 
the Case for the Government Employee, 60 TENN. L. REv. 365 (1993). See also William 
E. Kovacic, Whistleblower Bounty Lawsuits as Monitoring Devices in Government Con- 
tracting, 29 Loy. L.A. L. REv. 1799, 1832 (1996). The U.S. Department of Justice has 
decided not to join Biddle in the qui tam suit. See Bill Workman, Stanford Whistle- 
Blower Will Have to Go It Alone, S.F. CHron., Dec. 23, 1993, at A17. 

37. FRU Part 2, supra note 1, at 817. 
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ment. The total electric bill expense is placed into one account,** and 
then it may be allocated out to departments or projects based upon the 
square footage of building space each uses. A cost study might prove, 
however, that the utility expenses for a building used exclusively for 
engineering consistently exceed those for a liberal arts building. Thus, 
a grantor would agree to an MOU to allow a weighted cost distribution 
because the cost study supported this alternative cost allocation. 

Allocation problems pose a more serious financial threat to the grantor 
agencies than do allowability problems, yet they do not attract the same 
media attention as allowability problems.*® Stanford was operating 
under approximately 90 active MOUs at the time its audit troubles 
began.*° Stanford believed that if the government agreed to the alter- 
native allocation bases that were put forth in their MOUs, such allo- 
cations were acceptable.*? The ONR representatives approved the Stanford 
MOUs and the special studies that supported most of them without any 
challenges, audit reviews or legal reviews, such as are required by 
Circular A-21.*? Subsequently, the auditors canceled the MOUs for a 
variety of reasons; some were deemed expired, others were not sup- 
ported by cost studies, some were found to be based upon impermissible 
allocations which were contrary to the requirements of A-21, some were 
merely restating the requirements of A-21, and some were canceled 
because they were not incorporated into the university’s internal pro- 
cedures.*? In the end, only one of the ninety MOUs was not canceled. 
Stanford filed an administrative appeal of the government’s action with 
the Armed Services Board of Contract Appeals, stating it believed that 
the MOUs were binding contracts. 

Government ineptitude with MOUs was a problem not confined to 
Stanford alone. In early February of 1991, the Defense Contract Audit 
Agency (‘‘DCAA’’) issued a report stating that it had reviewed all of 
MIT’s MOUs and found that, ‘‘in all cases, the contractor was in 
compliance with the terms of the MOUs and that the basis for the 
MOUs are reasonable.’’** In March, following the first of the Oversight 
and Investigations subcommittee hearings, the DCAA withdrew its 
report and by the following year found many of those same MOUs to 
be improper. Reliance upon the grantor agency to state prospectively 





38. Most universities measure their utility usage with several separate meters, not 
merely one for an entire campus. For purposes of explanation, however, a simplified 
example is being given. 

39. FRU Part 2, supra note 1, at 39. 

40. FRU Part 1, supra note 3, at 14. 

41. Id. 

42. Id. 

43. FRU Part 1, Attachment II, supra note 3, at 14; see also FRU Part 2, supra note 
1, at 56. 

44. FRU Part 2, supra note 1, at 54. 

45. Id. 

46. FRU Part 2, supra note 1, at 7 (quoting DCAA Audit Report of MIT (1991)). 
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what it will allow seems, thus, to be ill-advised. MOUs were unilaterally 
revoked after the fact, retroactively changing the understanding of the 
rules, although the subcommittee chair, Mr. Dingell, went to great 
lengths during these hearings to state that this was not so.*” To com- 
plicate matters further, universities under the cognizance of HHS typ- 
ically operated with unwritten MOUs, leaving the content of the actual 
understanding far more open to debate. 

Discretionary accounting procedures, those which had been previ- 
ously left to university discretion, are another area that was subject to 
retroactive change. For example, normally some expenditures are cap- 
italized and some are expensed. When an expenditure is capitalized 
the underlying item is considered an asset to the university. The 
university includes the item on its physical asset inventories. It puts 
the asset on its balance sheet, reducing the asset’s value gradually over 
its useful life via a process called depreciation. Only the depreciation 
is recorded as an expense during any given year, so subsequently that 
amount is the only portion of the total expenditure that is eligible for 
government payment in the current year. But when an item is expensed 
its entire value is considered a cost of the current accounting period, 
and its full cost may be recoverable from the government during the 
current accounting period. One area where grantors gave universities 
discretion in deciding when to capitalize and when to expense was in 
the area of expenditures on buildings. Circular A-21 required that any 
office furniture costing over $500 must be capitalized and not expensed, 
but allowed the university to decide what the dollar threshold for 
capitalization would be for buildings and improvements. MIT decided 
that any additions and improvements to buildings would be capitalized 
only if they cost more than $3 million. Harvard Medical School chose 
a $50,000 threshold, and Berkeley chose $20,000. Because of its policy 
on capitalization, MIT was able to recover money from the government 
far sooner than Harvard Medical School and Berkeley.*® After the 
investigations began, the GAO auditors told MIT that they would not 
be allowed to use $3 million as a threshold capitalization amount 
because it was inappropriate. However, years earlier the Navy and 
DCAA had asked MIT to create a formal capitalization policy for MIT 
to follow, which it did.*° In 1982, MIT proposed a $3 million threshold 
amount. This proposal was accepted by ONR and DCAA and was the 





47. See generally questions by Mr. Dingell at FRU Part 2, supra note 1, at 46-48; but 
see statement of Mr. Fred J. Newton, Deputy Director of the DCAA (‘‘It is our opinion 
that the government should retroactively cancel the Memorandums of Understanding 
with Stanford.”’), id. at 74. Legal counsel for ONR believed that ‘‘Memoranda of Under- 
standing may be retroactively challenged by the Government if the facts so warrant.’’ Id. 
at 80. 

48. FRU Part 2, supra note 1, at 40. 

49. Id. at 7. 

50. Id. at 41. 
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standing policy up to the time of the audit.** Once again, the GAO 
auditors had retroactively changed the rules. 


D. Why it Happened 


Universities knew that the federal grant programs were riddled with 
problems, and they had warned of the need for improvements. In 1988, 
an ad hoc committee of the Association of American Universities put 
out a report on indirect cost accounting.®? This report argued that 
changes were needed in the indirect cost recovery processes used by 
federal grantor agencies, and it proposed a concrete set of changes to 
improve the complex and obscure systems that were in place. Despite 
these warnings from university insiders, these complaints and proposals 
went largely unanswered. The existing guidance available to universi- 
ties dealing with federal grant accounting questions was insufficient, 
and sometimes even misleading. Circular A-21 gave universities enough 
rope to hang themselves, and that is exactly what happened. Univer- 
sities pursued aggressive cost reimbursement policies, trying to squeeze 
every dollar they could into their overhead cost pools, simultaneously 
justifying larger and larger indirect cost recovery percentages. Media 
reports during that period stated that Howard University received an 
indirect rate of over 100%.** Harvard Medical School proposed a 96% 
indirect rate for 1991, which the HHS revised downward to 63.5% after 
an audit was begun.* In 1991 the average indirect rate for universities 
under the ONR was 59%, and for an HHS university it was 50%. 
Universities were motivated to increase the indirect spending, indirect 
reporting, and indirect recovery rates. The larger the overhead pool, 
the higher the indirect rate. The higher the indirect rate, the more 
money the government would contribute toward university overhead 
expenses. No incentive existed to reduce overhead costs, and there was 
every incentive to increase them. 

Further, at universities across the country the accounting systems in 
place were inadequate for identifying and segregating unallowable 
costs. Auditors saw this at Stanford, where costs that had been iden- 
tified as unallowable in a prior year (and properly excluded) were 
improperly included in the indirect cost pool and allocated to the 
government in subsequent years.*> The accountants evidently had not 
established any procedures which would flag unallowable expenses 
from year-to-year to ensure that they would be consistently excluded 
from the indirect overhead pool that the government uses. 

Additionally, government personnel responsible for oversight of uni- 
versity financial reporting were not well versed in the applicable rules. 
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They compounded the problem created by their unfamiliarity with the 
rules by agreeing to allow universities to use accounting procedures 
that were not in keeping with the existing rules, as seen when govern- 
ment representatives agreed to improper allocations in MOUs. 

Moreover, the rules themselves were silent on some subjects and 
insufficient on others.** In typical government style, the basic rules 
bred more complex and specific rules, and the specific applicable rules 
are not all contained in one place. They come from a variety of sources: 
the Code of Federal Regulations, the Federal Register, written admin- 
istrative appeals decisions, OMB Circulars A-21 and A-133,°”7 FAR, 
cognizant agency guidelines and grantor agency guidelines, National 
Council on Governmental Accounting (‘‘NCGA’’) Statements, Govern- 
mental Accounting and Financial Reporting Principles as modified by 
subsequent NCGA and the Governmental Accounting Standards Board 
(‘‘GASB’’) Pronouncements, the AICPA College and University Industry 
Audit Guide, not to mention Internal Revenue Service Pronounce- 
ments.® As far back as 1979, Richard Cappalli noted: 


If so much were not at stake, it would be humorous to note that 
the Grants Administration Manual of the Office of Human Devel- 
opment commences with a primer on the hierarchical authority of 
different types of rules: 

“The policies and procedures included herein are subject to 
applicable Federal law and regulations and any changes made 
thereto adopted subsequent to its publication. In the event these 
policies and procedures conflict with applicable Federal laws, 
regulations and policies, the following order of precedence shall 
prevail: 

1. Federal Legislation 

Federal Regulations 

Terms and Conditions of Grant Award 
OHD Grants Administration Manual 
HEW Grants Administration Manual.’’ 


This illustrates how universities cannot turn to a single source for 
guidance on grant accounting issues; they must be prepared to answer 
to several different governmental bodies at once. As Cappalli noted, 





56. For example, the rules were silent on subjects such as the allowability of expenses 
related to university chancellor residences. 

57. OMB Circular A-133, Audits of Institutions of Higher Learning and Other Non- 
Profit Institutions, 55 Fed. Reg. 10,019 (1990) (codified at 45 C.F.R. § 74, Appendix I). 

58. See discussion in American Institute of Certified Public Accountants, Inc., GASB 
Exposure Draft on Colleges and Universities, J. or Acct., July 1991, at 19, and Dec. 
1991, at 30. See also Michael W. Peregrine, Attention, Class! IRS Issues Examination 
Guidelines for Colleges and Universities, 7 Exempt OrG. Tax REV. 33, Jan. 1993. 

59. 42 Fed. Reg. 21,047, 21,049 (1977), quoted in RICHARD B. CAPPALLI, RIGHTS AND 
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any humor in the situation wanes in the face of the financial liability 
it presents to universities. 

Further, a university that receives grants from more than one govern- 
ment source may be subjected to different rules, different auditors, and 
different reporting requirements for each grant it receives. Yet unifor- 
mity, while making it easier for grantees to adhere to the rules, is not 
necessarily the best solution for all concerned. In one statement by the 
Administrative Conference of the United States, its position was quite 
clear: 


[T]he variety and complexity of Federal domestic grant programs 
(and grant disputes) ultimately render uniform procedural pres- 
criptions inappropriate .... [T]he Conference believes that an 
agency should have considerable latitude to tailor procedures to 
the characteristics of its programs and grantees... .© 


Peculiarly enough, this demonstrates that from the point of view of the 
grantor agencies, despite the problems it may create with compliance, 
uniformity in grant administration is not a viable, or even entirely 
desirable goal. 

The final contributing factor was that grantor agencies were as many 
as five years behind in conducting audits. Problems that might have 
been easily corrected early on were allowed to continue, and in some 
cases, compound. 


II. GOVERNMENT REACTION 


With so much public attention focused upon the problem, the call 
for remedial action was loud. Proposals for reform came from every 
quarter, from Congress, grantor agencies, investigative bodies, univer- 
sities, and even the White House. A review of some of these proposed 
reforms, both those implemented and those not, is an important first 
step in determining where room for improvement still remains. 


A. Proposals That Were Adopted 


1. Creation of Centralized Rate-Setting Organizations 


ONR established a centralized indirect cost branch as its primary 
rate-setting body. Under the previously existing system, a local resident 
representative conducted negotiations and established the indirect rates.™ 
This step toward specialization was intended to enhance the consistency 
of rate negotiation nationwide for ONR cognizant universities and 





60. Administrative Conference of the United States, Recommendation 82-2: Resolving 
Disputes Under Federal Grant Programs, at 30 (adopted June 17, 1982). 
61. FRU Part 2, supra note 1, at 57. 
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provide expertise, objectivity and high level support for local represen- 
tatives that was previously lacking. HHS, similarly, consolidated its 
regiona! rate negotiation offices. 


2. MOUs 


The ONR and DCAA conducted a joint study of all of the MOUs that 
were in existence at that time at all Department of Defense (‘‘DOD’’) 
cognizant universities. They reviewed all MOUs to ensure that each 
was consistent with federal regulations, utilized appropriate methods 
of cost recovery, protected the government’s interests adequately, was 
active and was legally binding. Then they renegotiated each active 
MOU to ensure that each had an expiration date included in the 
agreement.® 

Next, ONR prepared a new practices and procedures manual stating 
the new policies governing indirect cost negotiations and MOUs in 
order to ensure uniformity in the treatment of indirect costs. It distrib- 
uted a copy of these new guidelines to all ONR university business 
affairs representatives. Any new MOUs would be negotiated in light of 
the new guidelines. Further, any MOU must now be approved by the 
Assistant Secretary of the Navy, the Department of the Navy’s Service 
Acquisition Executive, so that high level review of each alternative cost 
allocation proposal is ensured 

Personal letters were sent to all DOD cognizant universities requesting 
involvement by higher levels of the university administration in re- 
viewing the internal controls in place at the universities.°* They asked 
that steps be taken to ensure that procedures would be put in place to 


guarantee proper accounting for indirect cost charges for federal grant 
programs.®” 


3. OMB Circular A-21 


Additional guidelines were added to OMB Circular A-21 in 1991 and 
1993, and in 1996. The 1991 revisions further clarified allowable 
indirect costs. They disallowed certain types of costs that had previously 
been allowed, such as housing and personal living costs of university 
officers, liquor, alumni activities and the like.* They required university 





. Id. at 112. 

. FRU Part 1, supra note 3, at 389. 

. Id. at 389. 

. FRU Part 2, supra note 1, at 55. 

. ‘Internal controls’’ are those practices which make the possibility of intentional 
fraud less likely. An example of an internal control would include a practice of having 
one person create checks and another person distribute checks. 

67. FRU Part 1, supra note 3, at 398. 
68. OMB Revisions to Circular A-21, 56 Fed. Reg. 50,737 (1991), 58 Fed. Reg. 39,996 


(1993), 60 Fed. Reg. 7,104 (proposed in 1995, adopted in 1996 at 61 Fed. Reg. 20,880), 
see supra note 28. 


69. FRU Part 2, supra note 1, at 125. 
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officials to certify, via a statement signed under penalty of perjury, that 
their indirect cost proposals do not include any unallowable indirect 
costs.” Similarly, they required the universities to provide periodic 
assurances that amounts paid for depreciation or use allowances are 
used to maintain or enhance the facilities or equipment within five 
years of the government’s payments.”’ Further, institutions can only 
use these amounts to pay principal, and not interest, on facility debts.” 
They required universities to ensure that the government money is not 
used to subsidize research projects conducted for foreign countries or 
non-governmental entities.” But the biggest change is that they set a 
cap on the allowability of certain indirect cost pools. ‘‘General Admin- 
istration and General Expenses,’’ ‘‘Departmental Administration,’’ and 
‘Sponsored Projects Administration’ (including their allocable share 
of depreciation and/or use allowances, operation and maintenance ex- 
penses, and fringe benefit costs) were capped at twenty-six percent.”4 
While this cap would affect only universities that were spending more 
than the cap amount allows, it was estimated that it would reduce 
federal reimbursements by $80 to $100 million a year.’® 

Further revisions to Circular A-21, proposed in 1993, were imple- 
mented in 1994.7° The OMB announced its intent to make universities 
abide by the Cost Accounting Standards Board (‘‘CASB’’) accounting 
practices, and then to incorporate these Cost Accounting Standards 
(‘‘CAS’’) into Circular A-21.7”? In 1978, educational institutions were 
exempted from CAS.” In January of 1995, however, the reapplication 
of CAS to universities became final.”? ‘“‘The four CAS applicable to 
educational institutions would address: (1) consistency in estimating, 
accumulating and reporting costs by educational institutions; (2) con- 
sistency in allocating costs incurred for the same purpose; (3) account- 
ing for unallowable costs; and (4) imposing a defined cost accounting 
period.’’®° While the reapplication of CAS to universities adds yet 
another layer to the bureaucracy of grant policy,’ it is a step which 





70. Id. at 133. 
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facilitates further clarifications to Circular A-21, since CASB uses an 
existing body of standards that may be adopted or adapted to grant 
accounting as appropriate. * 

The latest proposed revisions to Circular A-21 extend and modify the 
integration of CASB Standards and CASB Disclosure Statements. 


4. Audit Timeliness and Audit Coordination 


ONR and DCAA began a program in 1989 with two test universities 
called the University Coordinated Audit Program (‘‘UCAP’’). The pur- 
pose of it was to coordinate various governmental audits of universities 
to alleviate the heavy audit load.** Since the one-audit system would 
seem to provide the optimal ‘‘bang for the buck,’’ further expansion of 
the coordinated audit program would benefit all parties involved. 

OMB Circular A-133 and its compliance supplement were newly 
implemented at the time of the congressional hearings on indirect cost 
recovery. As of January 1, 1990, A-133 required that universities re- 
ceiving $25,000 or more in grant monies undergo an organization-wide 
outside audit at least every two years.® Further, A-133 made it clear 
that those outside auditors would be responsible for testing indirect 
costs. Internal controls, compliance with cost principles of allowability, 
and amounts being claimed for advances, reimbursements, and match- 
ing must now be examined by the auditors. Additionally, A-133 states 
that federal departments and agencies should rely on the work done 
by these independent auditors in order to save time and avoid dupli- 
cative efforts.** 

But would the implementation of the newly-required audits increase 
the workload on governmental auditors or reduce it? In the wake of A- 
133, when grantor agency auditors begin a university audit they are 
not starting from scratch, and thus the length of time required to 
perform an audit should be reduced, relieving some of the backlog of 
audits that federal grantor agencies were experiencing. Yet govern- 
mental auditors stated in 1991 that at that time they had to review the 
A-133 audit in addition to conducting their own audit, thus increasing 
their overall work load®” To prevent government auditors from acting 
upon the premise that the A-133 audits cannot be trusted and thus 
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cannot be built upon in order to achieve time savings, it is now 
mandatory that all governmental grantor agencies accept the A-133 
audit unless they have specific approval of the cognizant agency to do 
otherwise.** Such approval is given only when a specific problem with 
the A-133 audit is revealed, thus much of the purpose in requiring the 
A-133 audits is preserved. 

Responding to such concerns, the National State Auditors Associa- 
tion, the President’s Council on Integrity and Efficiency Standards 
Subcommittee, and the GAO each issued a report on the single audit 
process.®® Building upon these studies, the OMB proposed revisions to 
A-133 in 1995, working toward its goal of ‘‘obtain[ing] consistency 
between audits of State and local governments and non-profit organi- 
zations such that one law and one circular can cover both.’’ One 
proposed revision raised the dollar threshold for when a university 
must have an A-133 audit from $25,000 a year to those receiving 
$300,000 or more a year, thus reducing the burden on smaller award 
recipients. Another proposal was to allow low-risk non-profit organi- 
zations to go to a triennial full-scope audit, with a financial statement 
audit in the off-years which could trigger a full-scope audit should 
problems be found. This risk-based audit proposal was part of a larger 
proposed risk-based approach, marking a departure from the former 
award-size based audit requirements.” It included a proposal to limit 
the scope of internal control structure testing required for low-risk 
universities. Another area addressed was a recommendation that entities 
receiving over $50 million a year publicly report on the internal controls 
they have in place, and further, that the outside auditor be required to 
attest to the sufficiency of these controls. The areas of audit findings 
and corrective action plans were addressed, as was the responsibility 
of grantees for subgrantee reporting.” In all, the changes attempt both 
to increase accountability and to decrease the reporting burden on 
university grantees. 

Another change made was that formal management reviews were 
instituted at all ONR cognizant universities. These reviews are to be 
conducted by a committee that includes people from other branches of 
the military, from federal agencies such as NASA and HHS, as well as 
from academia. The result of this increased flow of information, 
increased exposure and coordination of efforts should be an improve- 
ment in avoiding potential reporting problem areas, as various branches 
of government learn from each others’ mistakes. Along these same 
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lines, HHS participated in a collaborative effort with NIH, OMB and 
the Offices of Science and Technology to consider further possible 
changes to the indirect cost system.” 


5. Increased Audit Presence and Procedural Safeguards 


The cognizant agencies have increased their audit presence at 
universitie*® and have sought the universities’ cooperation in ‘‘self- 
scrubbing’’ their indirect cost pools. 

Additional safeguards have been put in place to ensure field repre- 
sentatives are acting appropriately. Navy headquarters approval and 
legal approval is now required before a local ONR contracting officer 
negotiates the indirect cost rate, and rate negotiations must now be 
formally coordinated with all other interested federal agencies.*” 

Universities have also taken corrective and preventative steps. Some 
universities have modified their accounting systems to segregate allow- 
able and unallowable costs more effectively.** Some have begun training 
programs to educate university employees on cost principles involved 
in federal grant accounting.” 


6. Civil and Criminal Prosecution 


Prior to the 1991 and 1992 hearings, universities had little incentive 
to minimize their costs reported to the government in their indirect 
cost pools. In order to increase these incentives, greater use is being 
made of civil and criminal prosecutions for grantee reporting viola- 
tions.” Many federal grantor agencies have established their own 
investigative oversight branches. ™™ 

Along these same lines, Circular A-21 was changed to require that 
university personnel certify, via a signed statement, subject to penalty 
of perjury, that their indirect cost reporting is in conformity with A-21 
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and all applicable federal regulations.’ While this may be more show- 
manship than substance, it is another reminder to university personnel 
that liability can ensue when they use improper financial reporting 
procedures. 

Steps to increase awareness and personal accountability were also 
taken with respect to government employees. Since lax oversight led 
to the initial problems, reductions in pay scale, reductions in grade 
level, and job reassignments (out of university oversight positions,) 
were doled out to punish Navy employees who had failed to protect 
the government’s interests when dealing with universities.1°? Local 
contract administrators were reassigned, so that ‘‘new-eyes’’ would be 
able to look at the existing practices.’ Additionally, a formal fact- 
finding ‘‘personnel accountability panel’’ of senior Navy and civilian 
officials was established.’% 


B. Proposals Not Adopted 


1. Further Clarifications of A-21 


While A-21 disallows travel and subsistence expenditures for univer- 
sity trustees,’°° as Deputy Inspector General for Audit Services at HHS 
Thomas Roslewicz pointed out during the subcommittee hearings, there 
are still ‘‘General and Administrative’’ expenses incurred in connection 
with the governing responsibilities of trustees.” In order to provide 
clear guidance on the proper handling of these costs, further clarifica- 
tion is desirable. While Roslewicz thought that these costs would be 
properly excluded, this conclusion is not mandated by the desire for 
further clarification. It might be a more accurate reflection of the true 
cost to the university if the governing costs incurred by trustees were 
included in the indirect cost pool. 

Additionally, A-21 allows ‘‘employee morale’’ costs to be included 
if such expenditures are a part of the university’s established practice.’™ 
Since the line between allowable ‘‘employee morale’’ expenditures and 
unallowable ‘‘entertainment’’ is very difficult to determine, and since 
the category of ‘‘employee morale’’ expenditures is subject to a broad 
array of interpretations with an equally broad array of financial impli- 
cations, re-evaluation of this allowance is due. Roslewicz has suggested 
that additional guidance will solve this problem.’” 
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2. More Caps 


Both OMB and HHS established task forces to re-examine the gov- 
ernment’s overall approach to university indirect cost reimbursements. 
Several proposals were put forth for simplifying the process, and also 
for reducing the overall expenditures via caps on various categories of 
indirect costs.1° HHS issued a report in 1986 recommending a cap of 
seven percent on ‘‘departmental administration’’ expenses and a cap of 
twenty-six percent on four of the administrative cost centers, to be 
eventually lowered to twenty percent.*1? The cap proposal that was 
actually adopted does not cover all overhead expense categories, and 
it places the cap at a higher level than some of these proposals 
suggested. Those in favor of cost caps would look at expanding the 
coverage of the existing caps and also might lower the cap percentage 
allowed. 


3. Single Overhead Rate for All Universities 


There are two philosophies currently in place as to the proper role 
of indirect cost recovery. At ONR the guiding philosophy is full cost 
recovery, and at HHS the underlying philosophy is partial cost sharing. 
For example, if your employer agreed to reimburse you for all of the 
costs associated with operating your car, that would be a full cost 
recovery program, as the ONR has. If you were to be reimbursed for 
the estimated cost of operating your car for the upcoming year, that 
would be a partial cost sharing program, since you may not get back 
what your actual expenses turned out to be. But if your employer 
offered only a fixed amount every year, regardless of how expensive 
your particular car was to operate, that would be a true cost sharing 
program, since no attempt is made at full cost reimbursement. With 
the addition of the A-21 twenty-six percent cap, the government’s 
philosophy shifted further along the spectrum toward full cost sharing. 
Instituting a single overhead rate to be used at all universities would 
constitute the final step, the adoption of a full-blown cost sharing 
program. The benefits the government would derive from a policy of 
true cost sharing are easily recognizable: it eliminates time and expense 
spent on negotiating, reviewing, and auditing the indirect cost rates; 
it gives the grantor agency greater control over their budgeted expen- 
ditures; and perhaps the most important benefit is that it provides 
incentives to universities to reduce their overhead costs in order to 
remain competitive. From the point of view of the grantee universities, 
it places the competition for research funding on a level playing field. 
The more costly-to-operate universities would no longer be rewarded 
for being more costly. The onerous task of disapproving of luxury 
expenditures on items such as cedar-lined closets and limousines would 





110. Id. at 9. 
111. Id. at 128. 
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be left to the natural market forces of competition. Just as competition 
forced the United States auto industry to improve the way it operates, 
competition could help universities to become more competitive. 

One possible disadvantage to using a single overhead rate for all 
universities is that, at least in the short run, it would risk creating a 
system where the ‘“‘best’’ universities might not be able to afford to 
host federal research projects. A monetary hurdle could act to ‘‘winnow 
out’’ universities that may be otherwise better qualified to conduct a 
project. The quality of research obtained with federal monies could 
diminish. This outcome might be ameliorated, however, by phasing in 
the uniform rate over a number of years, giving more costly universities 
time to become more financially competitive. 


4. Go From Two Cognizant Agencies Down to One 


Dexter Peach, Assistant Comptroller General of the GAO, suggested 
during the subcommittee hearings that the government consider con- 
solidating the functions of the two existing cognizant agencies."*? Under 
the two-agency approach, grants from the HHS and the ONR are subject 
to two different methods of computing indirect costs, one based on 
cost-sharing and the other based on cost reimbursement.'*? ONR typi- 
cally uses a fixed provisional rate with a carry-forward provision. In 
other words, they set an indirect cost rate to use as a temporary estimate 
for billing the government for the next year, and after an audit is done 
a new rate is determined for the following time period. No adjustment 
is made to the prior year reimbursements, but future rates will be 
adjusted to better estimate the following period’s indirect costs and to 
compensate for variances from the estimate for the prior year. Through 
the future-period adjustments, ONR cognizant universities usually get 
a full reimbursement of their actual indirect costs, but a final rate 
cannot be negotiated until an audit is performed. In the meantime, 
provisional rates are based in part on unaudited prior-year provisional 
rates, so a backlog of uncompleted audits creates compounded uncer- 
tainty as to the final reimbursement amount. 

That can be contrasted with the HHS fixed-rate scheme. When HHS 
negotiates an indirect cost rate with a university it bases the rate on 
the prior-year actual costs, and the rate remains at this set amount for 
a two or three year period. No later adjustment is made to that time 
period’s payments to compensate for over or under payments by the 
government after the actual costs are known. Prospective rates may be 
affected, but retrospective payment obligations would remain un- 





112. Id. at 50. As previously noted, there are currently more than two cognizant 
agencies in existence. A transition is in process, as of the time of this publication, which 
aims toward reducing the number of cognizant agencies to the two primary cognizant 
agencies. 

113. Id. at 12-13. 

114. Id. at 51. 
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changed. This is a limited cost-sharing scheme, rather than full cost 
reimbursement. Because HHS has a far greater number of universities 
under its cognizance, this less precise system may be preferable for 
them, since it eases the workload for the agency. If, with the goal of 
attaining uniformity and simplification, the HHS and ONR were to 
adopt one version of indirect cost rate determination over the other, 
the system used by the ONR might prove to be unduly burdensome 
given the relatively slight advantage in accuracy it attains. 

Finally, while the establishment of centralized rate-setting branches, 
one for each cognizant agency, is clearly a step towards improving the 
system, it seems that further synergies and efficiencies could be attained 
by combining the authority of these separate indirect rate-setting branches 
to encompass both ONR and HHS cognizant universities. This is a 
proposal one step removed from a full integration of the two federal 
grantor cognizant agencies. Even if two separate cognizant agencies 
were maintained, the integration of the indirect rate setting functions 
of the two would optimize the expertise available to each agency. 


5. Incremental Cost Recovery 


During Part Two of the congressional hearings, Representative Nor- 
man Lent from New York asked the following question: ‘‘Is there any 
theoretical basis for reimbursing these universities for more than the 
marginal, indirect costs of doing research for the Federal Government, 
assuming that these costs can be identified?’’"5 The answer he received 
from Dexter Peach, Assistant Comptroller General of the GAO, was to 
the effect that Circular A-21 tries try to do just that. But while account- 
ants may honestly believe that indirect costs are best allocated out to 
research projects in order to reflect accurately the actual total cost of 
the project to the university, non-accountants are not so credulous. By 
using the term ‘‘marginal’’ costs, Lent was trying to isolate the truly 
“‘extra’’ indirect cost that the research project grant incurs. In reality, 
this concept is not quite as contrary to generally accepted accounting 
principles as it might appear at first blush. The question need merely 
be rephrased in accountant-friendly jargon: ‘‘What assurances do we 
have that the indirect cost pools are being allocated out based on 
accurate cost drivers?’’ Or, in other words, if an administrative staff 
person spends an extra five hours at work in a month due to the added 
burden placed upon him or her because of the addition of a specific 
research project, why isn’t the time actually spent used as the basis for 
allocating the wage cost, instead of some imaginary number or some 
other basis for allocation? 

From the point of view of the universities the answer is that such 
detailed recordkeeping would be counterproductive and costly to im- 
plement. From the point of view of the government, the answer is that 





115. Id. at 37. 
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if a means for directly tying the overhead cost directly to the research 
project existed, the overhead cost would not be an indirect overhead 
cost at all. Rather, it would be a direct cost. By definition, indirect 
costs are those ‘‘not readily assignable to specific awards and activities 
because a direct relationship to cost objectives cannot be shown or 
would be somewhat arbitrary in nature.’’**® If a cost is necessary to the 
overall operation of the university, such as repair costs for a centralized 
computer system, even though a direct relationship to any particular 
research project cannot be shown, it is still considered an allocable 
cost for the project. Just because the expenditure benefits the university 
as a whole as well as the research project, the government accounting 
process will not penalize the university.” 

In order to see that disallowing full recovery for indirect costs would 
penalize the university, it may be helpful to look at the cost of the 
research from the government’s point of view. Were the government to 
perform the same research projects that universities are currently con- 
ducting, the government would be forced to pay for 100% of the indirect 
costs associated with the research as well as 100% of the direct costs. 
A recent study performed by the Government-University-Industry Re- 
search Roundtable, in conjunction with the accounting firm Arthur 
Andersen, compared the indirect cost recovery rates for research con- 
ducted by universities with that conducted by federal laboratories and 
by industry.’ This analysis revealed that the costs incurred by uni- 
versities are similar to those incurred by federal and industry research- 
ers. Expenses that fall under the indirect cost category would have to 
be borne by the government if the government were to conduct the 
research itself. Thus it would produce a windfall for the government 
if it was not required to pick up the tab for these items in the university 
setting. This conclusion was borne out by a recent study of research 
grants conducted by the University of Rhode Island.’*® This study found 
that universities hosting research projects are not receiving full com- 
pensation from grantor agencies, and the deficit is being passed on to 
students in the form of higher tuition. Universities are, in effect, 
subsidizing federal research. Since the federal government is unable to 





116. Division of Cost Determination, U.S. Dept. of Labor, A Guide for Nonprofit 
Organizations; Cost Principles and Procedures for Establishing Indirect Cost Rates Re- 
quired by OMB Circular A-122, at 3 (1993). 

117. Id. at 2 (see definition of ‘‘allocable cost‘‘). 

118. Arthur Andersen, LLP, The Costs of Research: Examining Patterns of Expenditure 
Across Research Sectors, unpublished report, 1996. Available by writing to the Govern- 
ment-University-Industry Research Roundtable (‘‘GUIRR’’) at: National Academy of Sci- 
ences, 2101 Constitution Ave. N.W. (NAS 340), Washington, D.C. 20418. Phone: (202)334- 
3486. GUIRR publications list available on the GUIRR homepage on the Internet (visited 
Nov. 13, 1996), at <http://www2.nas.edu/guirr/Alldocs>. 

119. Ron Grossman and Charles Leroux, Research Grants Actually Add to Tuition 
Costs, Study Reveals, Cut. TriB., Jan. 28, 1996, at 1. For a further critique of this study, 
see Coleen Cordes, Study Links Federal Research Grants to Increases in Tuition Rates, 
CHRON. OF HIGHER Epuc., Feb. 16, 1996, at A29. 
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conduct research at a lower cost than universities are able to, it seems 
unreasonable to suggest that the federal government penalize univer- 
sities for these legitimate indirect cost expenditures. 


6. A “‘Best Rate’’ Requirement 


Somewhat related to this speculation on incremental indirect costs is 
the concern put forth by Rep. Dingell, that some universities do not 
charge foreign government grantors the full indirect rates that they 
charge the United States for conducting research projects. In fact, some 
universities waived indirect costs altogether for some foreign countries 
and for some non-governmental entities. Rep. Dingell proposed that 
universities be required to guarantee the government their ‘‘best rate,”’ 
just as others selling goods or services to the government are required 
to do.’* 

At the request of Rep. Dingell and the Subcommittee on Oversight 
and Investigations, the Deputy Inspector General for Audit Services at 
HHS, Thomas Roslewicz, testified that out of the ten universities he 
investigated, all were offering lower indirect cost rates to foreign gov- 
ernments, foreign corporations or non-federal research organizations. 1?" 
The effect of this is that the universities subsidized the research for 
these projects. These subsidies are paid for from other sources, such as 
endowment funds or tuition receipts.’?? It should also be noted that 
domestic universities that participate in research in foreign countries 
are not required to pay indirect costs either. Further, universities 
sometimes agree to a lower rate in a grant arrangement with a federal 
agency, such as the Department of Agriculture, which instituted an 
eight percent cap, or NATO, which pays no indirect costs. 12° 

Revisions to Circular A-21 require universities to ensure that govern- 
ment money is not used to subsidize research projects conducted for 
foreign countries or non-governmental entities.24 While there was no 
evidence that the federal government was being charged for the indirect 
costs attributable to these university-subsidized projects, > the obvious 
question remains. If universities are willing to conduct research even 
when they are not being fully compensated for their indirect costs, why 
does the federal government continue to pay universities for indirect 
costs? This question leads to the next proposal, that the federal gov- 
ernment discontinue its policy of reimbursing indirect costs. 





120. FRU Part 2, supra note 1, at 145. 

121. Id. at 144. 

122. Id. at 154. 

123. In submitting a grant proposal to a grantor agency many universities will indicate 
that they will provide a portion of the overhead costs in order to make their grant 
application more attractive to the grantor agency. 

124. FRU Part 2, supra note 1, at 113. 

125. Id. at 131, 153. Roslewicz also pointed out that ‘‘the Division of Cost Allocation 
routinely monitors this aspect of the preparation of indirect cost proposals.”’ 
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7. Stop Paying Indirect Expenses Altogether 


In 1991, HHS stated that it was financially able to fund only one of 
every four research projects deemed to have scientific merit.12° Further, 
intensive audits and oversight are expensive. Roslewicz stated in 1991 
that, while research was about one percent of the HHS budget, seven 
percent of the Department’s auditors were assigned to research audits.'2’ 
If overall grantor agency budgets remained unchanged, but the grantor 
agency was no longer responsible for any indirect costs, all of the 
money that would have been spent on indirect costs and indirect cost 
audits would be freed up to finance additional research. The money 
would not have to be pulled out of the universities, it would simply 
be used to sponsor far more research than it currently is able to, vastly 
improving the purchasing power of federal research dollars. With more 
research projects in the works, new jobs would be created, stimulating 
the economy. More students would be attracted to grantee universities 
by the broader array of research opportunities presented. Students 
would have more cpportunities to learn. The results of research, new 
understandings, discoveries, inventions and innovations, would be 
available sooner. So what is wrong with this picture? 

The answer that most universities give to that inquiry is that they 
cannot afford to subsidize all of the research that is conducted on their 
campuses. When a university accepts a foreign or non-federal govern- 
ment research grant that does not provide for the full payment of 
indirect costs, it does so for very specific reasons: to encourage young 
or preeminent scientists in a specific field to come to them, to attract 
foreign business away from another university, or to gain entry or 
establish a reputation in a specific field of research. These reasons also 
apply to situations wherein a university accepts a federal government 
grant that does not provide for full indirect cost reimbursement. 

While this is the prevailing view among university officials, there is 
an alternate view. Some think that federal financial assistance drives 
up the cost of university tuition and is generally bad for universities.‘ 
Yet without this federal money it is safe to predict that far less research 





126. Id. at 128. 

127. Id. at 147. 

128. Hillsdale College, a small private liberal arts college located in Michigan, is 
operated entirely without federal financial assistance (not an easy task in this era where 
federal funding is the norm). Hillsdale College President Dr. George Roche argues that 
it is federal financial assistance which drives up the cost of university tuition, and that 
university reliance upon federal money has become an addiction. He is also critical of 
the emphasis most universities place upon attracting research dollars, and of the demands 
such research makes upon the time of professors who then employ teaching assistants 
to teach their classes. GEORGE ROCHE, THE FALL OF THE IVORY TOWER: GOVERNMENT FUNDING, 
CORRUPTION, AND THE BANKRUPTING OF AMERICAN HIGHER EDUCATION (1994); 140 Conc. REC. 
E. 1185, June 10, 1004; 140 Conc. Rec. E. 1502, July 19, 1994. Hillsdale College, 
however, as a liberal arts college, is not likely to be involved in research with high 
capital requirements. 
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would be conducted at our universities. Without this federal money 
there would be fewer learning opportunities at our universities. And, 
if the research were not performed at universities, the federal govern- 
ment would be forced to expand its physical operations to facilitate the 
research from which it wishes to reap benefits. 


C. What is a Grant? 


Underlying the questions of whether universities need federal com- 
pensation for indirect costs, and whether they should need it, is one 
fundamental question: what is a grant, anyway? Some confusion exists 
as to whether it is a contract, a trust’?° or more like a gift. If a grant 
is most like a gift, why should the recipient be able to tell the grantor 
it has to pay the indirect costs? When someone gives you a horse you 
have no right to demand they also pay for a barn to keep it in. 

Much confusion has revolved around understanding the true nature 
of a grant. ‘‘In private life there is rarely any difficulty in distinguishing 
a gift from a contract, either in the purpose of the transaction, in its 
form, or in its legal consequences. In public transactions the distinction 
is often not so sharp.’’**° The first trap for the unwary is to equate a 
grant with a bilateral contractual relationship. While this analogy may 
have been historically correct,** the Supreme Court now recognizes 
that grants ‘‘cannot be viewed in the same manner as a bilateral contract 
governing a discrete transaction.’’’*? Neither is the analogy to a gift 
correct, while there are certainly similarities. The federal grant is a 
conception of law, a creation of congressional action, and as such it is 
a hybrid. It combines the legal obligations of contract with the’ some- 
what limited control of a gift. This is why the trust analogy is often 
used. It would be incorrect to state that the recipient of a grant is free 
to spend the grant award in any manner she desires. As with some 
trusts, the money is conditionally given, *** and acceptance of the money 
by the grantee is also acceptance of the conditions the grantor places 





129. [A] grant upon conditions is analogous to a trust, and . . . acceptance of the grant 
places the grantee under an equitable obligation, independent of any agreement of his 
part, to abide by the conditions.’’ Alanson W. Willcox, The Function and Nature of 
Grants, 22 ADMIN. L. REv. 125, 129 (1970). 

130. Id. at 126. 

131. See generally Malcolm S. Mason, Current Developments in Federal Grant Law, 
Pus. Cont. NEwsL., Vol. 21, No. 3 (1986), at 15. 

132. Bennett v. Kentucky, 470 U.S. 656, 669, 105 S. Ct. 1544, 1552 (1985). 

133. Legally, some gifts may be conditional also. Conditional gifts are most commonly 
encountered in the case of wills. See generally 22 ALR3d 771 (validity of condition of 
gift depending on divorce or separation); 14 A.L.R.3d 1219 (determination whether will 
is absolute or conditional); 1 A.L.R.3d 1048 (modern status of the rules regarding 
impossibility of performance as defense in action for breach of contract); 84 A.L.R.2d 12 
(validity of provisions of will or deed prohibiting, penalizing, or requiring marriage to 
one of a particular religious faith); 50 A.L.R.2d 740 (validity of provision in will 
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on its use. Yet this speaks only to the grantee’s obligations; it does not 
give any reason why a grantor shouldn’t just refuse to pay the indirect 
costs associated with a grant. The answer to this lies in the philosophy 
behind the federal grant programs.'** 

Congress has legislatively imposed caps on indirect research cost 
reimbursements in the past. From 1958 to 1962 they were capped at 
fifteen percent, and from 1963 to 1965 they were capped at twenty 
percent of direct costs.'*> These limitations were removed in 1966, but 
questions about the necessity, propriety and wisdom of paying for 
indirect costs associated with research have been perennial problems 
ever since the removal of these caps.’** Yet this debate always returns 
to one point: universities and government have a mutually beneficial 
cooperative arrangement in place. The government wants to encourage 
research and to promote excellence in American universities. That is 
one of the reasons why it gives grants to universities in the first place. 
The accounting community is in virtual agreement that indirect costs 
are incurred when a research project is undertaken at a university, and 
to fail to compensate a university for this expense as well as for the 
direct expense would harm the universities financially and frustrate the 
goals of the federal grant program. Without the provision of indirect 
cost reimbursement, a simple research grant would turn into something 
similar to a funds-matching program. For every dollar the grantor 
provided, the university would have to find additional funds out of its 
own budget to cover the indirect costs of the program. While in reality 
this might not prove to be as onerous a task as it is made out to be, it 
would still reduce the ability of American universities to conduct 
research, and the resultant budget constraints would stifle research and 
researchers. In addition, research partnerships with businesses and the 
government produce a benefit for consumers in the marketplace. If the 
federal government is serious about facilitating research at universities, 
eliminating payments for indirect costs would be contrary to this goal. 


CONCLUSION 


Perhaps the best evaluation of any action taken is whether it solves 
the problem it was intended to address without creating other, more 





134. “Only the Congress may authorize a grant program, and it does not seem likely 
that it will be required to do so. Once, however, a grant program is authorized by statute, 
the executive has a responsibility to administer it with basic fairness.’’ PauL G. DEMBLING 
& MALCOLM S. MASON, ESSENTIALS OF GRANT LAW PRACTICE 16 (1991). 
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HEW 1977 Appropriation at 19, 83-84; Conc. Rec., Aug. 10, 1976, p. H8623; Hearings 
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serious problems. Have the remedial actions taken stopped federal grant 
abuses at universities? The answer, unfortunately, is both ‘‘yes’’ and 
‘‘no’’. While indirect cost abuses appear to have decreased, there have 
still been notable abuses of the federal grants.1°” 

These instances of grant abuse problems, however, arising after the 
Congressional Hearings and the ensuing reforms, are good examples of 
what is still wrong with federal grant administration policies. First, 
grant rules are complex, so complex that even a highly educated person 
could misunderstand them. Second, the potential for fraud and abuse 
is great. ‘‘Easy money’’ is not valued by the recipient as highly as is 
‘‘*hard earned money.’"** Adding more rules and clarifying existing 
rules may help those who are adequately trained in governmental cost 
accounting to follow proper reporting procedures. The new rules were 
an important first step, but they will not solve all of the problems that 





137. In April of 1997, New York University Medical Center reached a settlement with 
federal prosecutors, ending a three-year investigation into the medical center’s overhead 
cost reporting practices. The $15.5 million settlement is the largest of its kind. The 
United States Attorney for the Southern District of New York stated that the medical 
center intentionally submitted false claims during overhead rate negotiations. Officials at 
N.Y.U. admit that the problems existed, but they insist they were the result of uninten- 
tional errors. At least four other medical centers are currently under investigation for 
overstating their research overhead costs, according to a spokesperson for HHS. See 
Elisabeth Rosenthal, N.Y.U. Hospital Settles Case on Research Billing Charges, N.Y. 
Times, Apr. 8, 1997, at A1. 

In 1995, a University of Washington audit showed that over $120,000 of false claims 
were charged to state and federal grants. Employees were placed on the payroll before 
they actually started working, payroll records were falsified to allow students to receive 
tuition and stipends unlawfully, false travel expense records were created for trips that 
never occurred, and a student ski trip was charged against grant monies. One of the 
university’s program directors resigned. United Press International, Washington Auditor 
Finds Fraud at University, (Apr. 12, 1995). 

In 1993, Peter Simmons, former dean of Rutgers Law School, was named in a qui tam 
suit under the False Claims Act, for misspending grant money that was intended to help 
create a new LL.M. program in clinical legal education. After receiving approximately 
$140,000 during a three-year grant, the status of the Rutgers LL.M. program was still 
officially listed as ‘‘postponed.’’ The money intended for the LL.M. clinical program was 
spent on salaries, fringe benefits and miscellaneous law school expenses. Simmons, one 
of the longest-reigning law school deans in the country, stepped down. He had apparently 
believed that the grant allowed him great latitude in reallocating the money after the 
law school was forced to postpone the LL.M. program. Tracy Schroth, Rutgers Vindicates 
Dean; Alums Sue Him, NJ L.J., at 3 (Feb. 1, 1993). In May of 1993 Rutgers Law School 
announced it would repay the U.S. Department of Education $75,000 of misapplied grant 
money. See Russ Bleemer, Rutgers Law Will Refund Grant Money, NJ L.J., May 24, 1993. 
In July of 1993 the qui tam suit was dropped. See Tim O’Brien, Rutgers Suit Over, NJ 
L.J., May 24, 1993. 
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plague federal grant programs. In light of the persistence of problems 
in federal grant reporting, problems of complexity, confusion and the 
potential for fraud, it may be time to follow up that first step with 
different kinds of changes. 

The next round of improvements should focus on further uniformity 
across grantor agencies and further training. To achieve uniformity and 
simplification, the federal government should select one system of 
indirect rate setting for both cognizant agencies. The HHS partial cost 
sharing program would provide advantages over the ONR full cost 
reimbursement program in one important aspect. Estimated cost recov- 
ery rates, which are subject to change upon later review, create financial 
uncertainty, which is further exacerbated when the government falls 
behind in its audits. The final category, focusing on training—of re- 
search grant administrators and of accounting personnel in the govern- 
ment and at grantee universities—is a preventative measure. Up until 
now the focus has been more on catching problems after the fact, rather 
than upon insuring that problems are avoided. Currently there are 
continuing professional education requirements for key grantee account- 
ing personnel.’*® Extending this requirement to include lower level 
accounting personnel and also non-accounting personnel involved in 
research grants is one simple yet very feasible recommendation. While 
it may appear trite, a mandatory viewing of videotaped training over- 
views, aimed at both clarifying the rules and at warning of the conse- 
quences for violating these rules, could increase compliance by increasing 
awareness. '*° The focus on training could also be expanded to include 
government-sponsored training seminars or even government approved 
college courses. Continuing education requirements are not new to the 
field of accounting'*? and could prove to be a cost-effective means of 
addressing the problems still present in federal grant compliance. 

An additional method for achieving a higher level of uniformity 
would be to institute a standardized chart of accounts at all universities 
participating in federally-funded research. A ‘‘chart of accounts’’ is a 
list used by accountants which shows the number, name and description 
of each account in their accounting ledgers. Additionally, it usually 
shows which accounts are grouped together for financial reporting 
purposes. As things stand, the average university uses hundreds of 
separate accounts to keep track of various costs, and each account is 
reflected on the balance sheet or income statement of the university, 





139. See Interpretation of Continuing Education and Training Requirements 020-0-250- 
6 (April 1991), available from the Government Printing Office, Superintendent of Docu- 
ments, Washington, D.C. 20401. 

140. This approach is currently being used with the federally administered student 
loan programs, the Federal Stafford Loan and Federal SLS. See 34 C.F.R. § 668, Appendix 
D, part Ill, subsection 6. 

141. For a discussion on the history of continuing professional education requirements 
for certified public accountants, see Francis A. Humphries & Linda M. Plunkett, Let’s 
Make the Required CPE Rules Uniform, 12 J. or Acct., Dec. 1988. 
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although not listed individually but instead as a part of a larger 
category. The university can use any numbering system it chooses as 
long as it is fairly consistent from year to year, and it can use any 
account name that seems appropriately descriptive. Auditors looking at 
the same account name at several different universities may find that 
each is used for a slightly different purpose. One account may be used 
to gather only allowable overhead expenses, while another may hold 
both allowable and unallowable expenses, relying on the accountants 
to later subtract the unallowable costs. Thus, universities are also unable 
to communicate with each other using account numbers or names. The 
likelihood of confusion in communications, between auditors and uni- 
versities and between universities, is increased due to the lack of a 
common standard. A standardized chart of accounts would create a 
common language. 

Who should be the creator of a standardized chart of accounts? The 
creator would have the opportunity to build into the system a great 
deal of intelligence and should therefore understand the needs of all 
parties concerned. An organization that understands the needs of uni- 
versities and auditors involved in federal grant accounting, such as the 
Counsel on Government Relations (‘‘COGR’’) or the National Associa- 
tion of College and University Business Officers (‘CNACUBO’’), is the 
most likely candidate. If a COGR committee developed a standardized 
chart of accounts, the government could adopt it and establish a time 
frame for implementation of the standardized chart. 

One possibility would be to require universities to create a conversion 
chart, mapping each of their current accounts as it translates into the 
standardized account system. The concept is similar to a bilingual 
dictionary. This conversion chart would assist auditors because they 
would not have to spend as much time getting to know any single 
university’s particular system. They could more readily spot problems 
because variances would stand out sharply against the standardized 
backdrop. A conversion of the actual accounts used by the computerized 
accounting systems currently in place at universities would not be 
required. Systems conversions such as these, changing the accounts the 
computers use, are time consuming and expensive. Often a computer- 
ized accounting system is fed by several subsystems, each of which 
must be accommodated when an actual conversion takes place. This 
type of conversion could, however, be made optional at first. Then, 
after a sufficient amount of time, it could be made mandatory. Even 
absent any physical conversion of the computer system, the mapping 
of each university’s accounts to a standardized chart of accounts would 
provide a basis for improved communication and could expedite the 
auditing process. 

The more extreme alternatives are still possibilities: additional ex- 
pense caps or the use of a single indirect rate across all universities. 
Because these alternatives involve a fundamental shift in the underlying 
policies of the federal grant programs, away from full cost reimburse- 
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ment towards true cost sharing, they present less attractive opportunities 
for improving the existing grant structures. The remedies chosen by 
the government reflect the government’s philosophical stance and thus 
need to be in keeping with that stance. A spectrum of various possible 
levels of government involvement exists. With high involvement, the 
government does the research itself. With mid-level involvement, the 
government is a partner in research. With low involvement, the gov- 
ernment is merely a financial contributor. The federal government must 
decide where its policies will fall on the spectrum and tailor its 
remedies with this philosophical stance in mind. The government, 
undeniably, could opt to change its current level of involvement in the 
future. While universities are now treated as partners in the job of 
advancing research in the United States, the government could either 
reduce or increase its level of involvement. If the government opts to 
reduce its level of involvement, the likelihood of additional caps on 
indirect expense categories or the imposition of a single indirect cost 
recovery rate across all universities increases. Such actions could risk 
compromising the ultimate objective, the advancement of research. 
Added rules indicate movement along the spectrum towards increased 
government involvement. With these kinds of remedies, the government 
inserts itself into the research management process further, becoming 
more involved. Yet both of these kinds of steps, increased and decreased 
involvement, fail to address the underlying problems of complexity, 
lack of uniformity and opportunity for fraud and abuse. Further, they 
ignore the benefits that are inherent in the current symbiotic govern- 
ment-university research relationship. Universities benefit from govern- 
ment financing of university research in a myriad of ways.'*? The 
government also reaps benefits from its sponsorship of university re- 
search.’** The federal government and our universities have attained a 
form of Pareto optimality: neither party to the transaction can improve 
its position without harming the position of the other party. If we are 
to recognize this interdependent relationship, we cannot move towards 
a cost-sharing model without recognizing that it would risk an upset 
in the balance that universities and the federal government have achieved. 
Accepting this leads to accepting full indirect cost reimbursement as a 
desirable goal of the federal government. But, as stated earlier, full cost 
reimbursement, as practiced at the ONR, can lead to problems as well. 
This is due to the necessity of having audit results before a final 
indirect cost recovery rate can be set. A temporary award followed by 





142. These benefits include the lessening of the financial burdens of university re- 
search, the ability to attract high-quality faculty and students to the university, and the 
associated benefits that come with creating a reputation as a leader in research. 

143. Benefits to the government include the ability to conduct ground-breaking research 
in hundreds of fields simultaneously without conducting the research itself, the creation 
of a pool of experienced job applicants for the government sector to draw from, and the 
benefits provided to the citizens who will ultimately gain from the advances and 
discoveries that such research facilitates. 
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a later adjustment can lead to uncertainty. Thus, in reality, partial cost 
sharing, adjusting for past over- or under-reimbursements by adjusting 
future rates rather than readjusting prior years’ rates as is the practice 
at the HHS, may be the more efficient method of indirect cost rate 
setting. It has the benefit of certainty and better allows for planning. 

In summary, future actions should have a dual focus: increase uni- 
formity and increase training. Further steps towards uniformity would 
include the selection of a single system of indirect rate setting for both 
cognizant agencies and the implementation of a uniform chart of ac- 
counts. These remedial steps would address the problems of complexity 
and opportunity for fraud, yet would not upset the existing interde- 
pendent research partnership between the federal government and uni- 
versities. 


Lynn McGuire* 





* B.B.A. University of Michigan-Dearborn, 1993; J.D. University of Notre Dame, 
1997. The author wishes to express gratitude to Professors Matthew Barrett and John 
Robinson for their ongonig comments and help, and to Ms. Mary Ellen Koepfle and Mr. 
Howard Hanson of the Notre Dame Accounting and Research Compliance Offices for 
providing insight, direction and balance. 








1997] FEDERAL RESEARCH GRANT FUNDING 








595 
APPENDIX I 
Unallowable Costs Included in Indirect Cost Proposals* 
College/University Unallowable G&A Amount to 
; Organized 
Research** 
Dartmouth College 943,295 116,238 
Duke University 918,188 155,271 
Emory University 587,200 105,485 
Johns Hopkins 805,696 282,707 
University 
Rutgers University 3,645,973 178,767 
University of Chicago 1,034,949 150,585 
University of Miami 827,734 92,789 
8,285,157 1,258,515 
University of 1,250,620 307,777 
Pennsylvania 
University of 528,681 75,178 
Pittsburgh 
University of 8,913 0 
Southern Cal. 
TX S.W. Med. Ctr. 32,537 0 
at Dallas 
Washington 478,566 14,836 
University 
Yale University 1,041,700 257,508 
TOTAL: $20,389,209 $2,995,656 


* As published in FRU Part 2, Exhibit I to Thomas D. Roslewicz’ 
prepared statement supra note 1. These are the results of audits con- 


ducted after the subcommittee investigations began. 


** This column represents the portion of the unallowable G&A iden- 
tified that would be allocated to organized research projects, and thus 
be used in the indirect cost rate and reimbursement calculations. 
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Recap of DCA Negotiations of 14—SCRUB—Schools* 


College/ Proposed Negotiated Savings 
University (Millions) 





Dartmouth College 78.5% 62.0% $ 1.6 
Duke University 57.0% 52.0% 2.9 
Emory University 76.5% 52.0% 6.7 


Johns Hopkins 74.0% 65.0% 9.7 
University 
Rutgers University 88.7% 64.0% 2.7 
University of Chicago 77.4% 65.0% 4.8 
University of Miami 69.5% 54.0% 2.8 
University of Michigan 63.4% 57.0% 4.9 
University of 77.7% 65.0% 
Pennsylvania 
University of 78.5% 47.0% 
Pittsburgh 

—main campus 

—medical center 93.4% 49.0% 10.0 
University of S. Cal. 85.9% 60.5% 14.0 
TX S.W. Med. Ctr. at 57.9% 48.5% 2.5 
Dallas 
Washington University 63/6% 62.0% 1.3 
Yale University 71.6% 68.0% 1.8 





TOTAL: $82.7 


*As published in FRU Part 2, Exhibit V to Thomas D. Roslewicz’ 
prepared statement supra note 1. These are the results of indirect rate 
negotiations conducted following the subcommittee investigations and 
government SCRUB audits. 
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Fighting Words—The Politics of Hateful Speech, by Laurence R. Marcus. 
Praeger Publishers, Westport, Connecticut: 1996. 


Hate Speech—The History of an American Controversy, by Samuel 
Walker. University of Nebraska Press, Lincoln, Nebraska: 1994. 


Hate Speech and the Constitution, edited with an introduction by 
Steven J. Heyman. Garland Publishing, Inc., New York: 1996. 


These three books examine the phenomenon of hateful speech in the 
United States over the last few decades, with an emphasis on such 
speech on college and university campuses. While each author takes a 
different approach to the problem, all deal directly with the First 
Amendment implications of the conflict between the traditional Amer- 
ican commitment to free speech and the understandable desire to punish 
statements that cause injury to others. This review examines the three 
works in turn and then makes comparisons and recommendations for 
readers with an interest in the subject of campus hate speech. 

Laurence R. Marcus’ Fighting Words is a unique account of the 
problem of hate speech in academia accompanied by an impassioned 
call to prevent hate speech by means of greater understanding among 
mutually suspicious groups. Marcus, Professor of Educational Admin- 
istration at Rowan College, was personally involved in a series of hate 
speech incidents at Kean College in New Jersey during 1993 and 1994 
as a member of the college’s Board of Trustees.’ Kean College occupies 
a singular place in the hate speech debate. The school was the site of 
a controversial speech by Leonard Jeffries, then head of City College of 
New York’s Black Studies Department, in February 1992.2 That speech, 
replete with anti-Semitic vitriol, caused a national uproar, led to Jeffries’ 
removal from his chairmanship, and resulted in a lawsuit by him that 
ultimately reached the United States Supreme Court. 





* Founder and publisher, First Amendment Rights in Education, a monthly legal 
report for attorneys and educators. B.A. Northwestern University, 1984; J.D. Harvard Law 
School, 1987. Of counsel, Ufer & Spaniola, P.C., Bloomfield Hills, Michigan. 

1. LAURENCE R. MARCus, FIGHTING WorDs vii (1996). 

2. Id. at xiii-xv. 

3. A month after his removal, a federal district court ordered him reinstated, Jeffries 
v. Harleston, 828 F. Supp. 1066 (S.D.N.Y. 1993), a decision upheld by the Second Circuit 
Court of Appeals, Jeffries v. Harleston, 21 F.3d 1238 (2d Cir. 1994). The Supreme Court 
subsequently ordered the appellate court to review its decision, Harleston v. Jeffries, 513 
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Marcus uses a subsequent incident that occurred in 1993 as the basis 
for his discussion of hate speech: a speech at Kean College by Khalid 
Abdul Mohammed, then national spokesman for the Nation of Islam.‘ 
As Marcus relates the incident, ‘‘[iJn the 1993-1994 academic year, the 
lid blew off the Kean College pressure cooker.’ The events at Kean 
ultimately prompted Marcus to write Fighting Words: ‘‘I undertook this 
book project to try to make sense of the issues raised by a series of 
hateful speech events at Kean College. ... The subsequent chapters 
seek to achieve an understanding of why the events at Kean played out 
as they did, and of the extent to which the Kean experience is within 
higher education’s mainstream.’’® It is thus plain from the outset that 
Marcus cares a great deal about the problem of hate speech on campus, 
and that he is committed to finding ways to avoid it, or at least to 
effectively manage it when it occurs. 

Fighting Words relies on the speech by Khalid Abdul Mohammed 
and the controversy it created as a springboard to consider the social 
background of hate speech and disputes involving free speech on 
campus generally. The first three chapters of Fighting Words are devoted 
to what Marcus considers to be the background of the hate speech 
problem: changes in the composition of the American population, 
especially increases in racial and ethnic polarization during the 1980s, 
and attempts by institutions of higher education to address the concerns 
of minority students.’ Although none of the information presented 
comes as a surprise, it serves as helpful background for the discussion 
of the poisonous atmosphere on many college and university campuses 
that follows. 

Marcus takes time for a more detailed examination of three recent 
trends in higher education which he believes laid the groundwork for 
heightened divisions on campus: identity politics, multiculturalism and 
political correctness.* According to Marcus, the excesses of these three 
movements contributed mightily to an atmosphere that made hate 
speech codes common on campuses around the country during the 
1980s.° 

Marcus’ discussion of multiculturalism is particularly thoughtful. He 
manages to debunk many of the myths surrounding the movement 
towards multiculturalism, including the notion that its goal is to elim- 





U.S. 996, 115 S. Ct. 502 (1994)(mem.), in light of the Court’s intervening ruling in 
Waters v. Churchill, 511 U.S. 661, 114 S. Ct. 1878 (1994), a case involving public 
employers’ rights to terminate or demote employees based on their speech. On rehearing, 
the Second Circuit ruled in favor of the university, Jeffries v. Harleston, 52 F.3d 9 (2d 
Cir.), cert. denied, 116 S. Ct. 173 (1995). 
. MARCUS, supra note 1, at xv-xviii. 

. at xi. 

. at vii, xxiii. 

. at 1-84. 

. at 55-83. 

. at 76-79. 
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inate all vestiges of Western thought form curricula, while simultane- 
ously crystallizing the legitimate concerns of those who oppose 
multiculturalism. *° Here Marcus also notes the need for greater under- 
standing among historically hostile groups at colleges and universities, 
foreshadowing his later proposals for dealing with the problem of hate 
speech.” 

The next three chapters of Fighting Words are devoted to hate speech 
on college and university campuses, including a discussion of the 
climate on campus and attempts to regulate hate speech with codes.” 
This portion of Fighting Words also includes an informative summary 
of the history of hate speech and hate speech codes. 

In chapter five of Fighting Words, Marcus embarks on a brief but 
adequate journey into the history of attempts to regulate campus hate 
speech, as well as the basics of First Amendment law." He also analyzes 
the ‘‘hostile environment’’ theories that took hold in the workplace and 
served as the inspiration for much of the movement towards campus 
speech codes.'* In discussing the importance of critical race theory to 
campus divisions, Marcus addresses an overlooked movement of great 
significance.’* Of special note is his succinct discussion of the inter- 
section of the First and Fourteenth Amendments and the justification 
of hate speech codes as addressing harassment rather than speech per 
se.’”7 That section alone should be required reading for educators and 
attorneys alike. In another section, ‘‘Balancing Free Speech and Equal- 
ity,’’ he confronts the fundamental tension between traditional First 
Amendment tenets and the view that Fourteenth Amendment rights 
should be permitted to trump free speech under many circumstances. 

Marcus makes an obvious but frequently overlooked point when he 
declares in chapter six that ‘‘[s]peakers carrying messages of hate do 
not simply arrive on campus seeking a forum. They are invited by 
disillusioned and angry students.’’® The heart of the book, however, 
is the section in that chapter entitled ‘‘Minimizing Hate Speech on 
College Campuses.’’° This is, of course, Marcus’ goal in writing Fight- 
ing Words. Rather than dealing with hate speech merely as another 
disciplinary issue, he argues, colleges and universities should address 
the causes of hate speech to prevent it from occurring in the first place. 
He concludes that it is possible 





. at 62-72. 
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to foster a sense of community and not coerce a politically correct 
group-think. Granted, the issues get thorny when the differences 
are racially based, but I still maintain that Americans have more 
in common than in contrast... . A campus that fosters dialogue, 
that is committed to its members testing their ideas in an open 
fashion, is more likely to become successful in its goal of becoming 
a community in which diversity and civility are. compatible.’ 


Nor does Marcus leave it at that. While his proposals are somewhat 
vague, he calls for a reordering of ‘‘institutional priorities’’ and new 
“instructional programs’’ to help students deal with feelings of resent- 
ment and hostility towards one another.” Fighting Words closes with 
a fervent plea for action: 


If America’s leaders are to continue to be worthy of our follow- 
ership, they have an obligation to engage our society in a discus- 
sion that has the goal of forging a renewed sense of national 
purpose and recreating the spirit of optimism that has historically 
fueled the American dream. Together with colleges and universi- 
ties, which in their position at the top of our educational chain 
have a special responsibility to foster such dialogue, they can help 


convert fighting words into uniting words.” 


Some might scoff at Marcus’ book as naive in its conclusion that 
greater understanding is the answer to the problem of campus hate 
speech. To the contrary, Marcus courageously addresses aspects of the 
hate speech debate that have received relatively little attention else- 
where. Fighting Words is certainly notable and compelling because of 
Marcus’ use of his own experiences at Kean College to illustrate his 
points, and because of his own personal interest in the issues. The 
work is exceptional, however, precisely because it examines the causes 
of the hate speech rather than focusing exclusively on how administra- 
tors can draft codes to punish objectionable speech. 

Marcus’ book, however, is very thin on First Amendment law. Indeed, 
the section in which he provides a thumbnail sketch of First Amend- 
ment law during this century is the book’s weakest portion. While his 
purpose in writing the book was clearly not to provide a casebook for 
attorneys, the absence of in-depth discussion of the legal problems with 
hate speech codes is a flaw. It would be difficult for a reader who is 
not already familiar with the legal background of the hate speech debate 
to do justice to the many interesting issues Marcus raises simply by 
reading Fighting Words. 





21. Id. at 155. 
22. Id. at 157-58. 
23. Id. at 163-64. 
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Marcus’ call to colleges and universities to address the causes of hate 
speech, while admirable and unique, is ultimately so vague as to be of 
little practical use. In addition, Marcus focuses so narrowly on the 
problem of dealing with invited speakers that he barely scratches the 
surface of the much more common problem of objectionable speech by 
students themselves. Nevertheless, Marcus is to be credited for using 
his own experiences to provide a unique perspective on the hate speech 
debate, and is to be complimented for emphasizing the need to take 
difficult steps to resolve group differences rather than merely addressing 
issues when they have already erupted into controversies over speech. 
Ultimately, though, Fighting Words is a better book for educators than 
for attorneys. It will be most useful for those who find themselves 
dealing with the underlying causes of hate speech on a daily basis. 

Samuel Walker’s Hate Speech is an erudite and enjoyable history of 
the hate speech debate, with something extra: a superior analysis of 
the legal basis for the strong commitment to the First Amendment and 
the failure of hate speech codes to fit within that tradition. Walker, 
Kiewit Professor of Criminal Justice at the University of Nebraska, 
describes his book as ‘‘a social and political history of the hate speech 
controversy in the United States from the 1920s to the present.’’* As 
such, Walker does not confine himself to an account of hate speech 
only at colleges and universities. Nevertheless, because of the nature 
of the hate speech phenomenon, his book deals extensively and com- 
prehensively with the higher education setting. 

True to Walker’s ambitious description of his work, Hate Speech is 
arranged chronologically, with each chapter covering roughly a decade 
beginning with the 1920s. The chronology is preceded by a helpful 
preview of the book’s themes and an impressive summary of the legal 
history of the First Amendment.?5 Subsequent chapters address key 
Supreme Court decisions from early in the century, the development 
of hate speech as a national issue during the rise of Nazism in Europe, 
and refinements in First Amendment law during the 1940s.2° Walker 
includes a fascinating, well-researched examination of the experience 
of the Jehovah’s Witnesses at that time and its enduring effect on 
notions of hate speech and a national First Amendment policy.?’ 

Hate Speech also contains an extensive analysis of the law of group 
libel and its evolution during the late 1940s. Walker emphasizes the 
importance of the now-outmoded doctrine in understanding the rise of 
hate speech codes during the last fifteen years2* But the most impressive 
portions of the book are the chapters dealing with the triumph of free 
speech during the thirty years following the early 1950s and the 
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subsequent development of campus hate speech codes.?* According to 
Walker, ‘‘[t]he proliferation of campus speech codes was wholly un- 
precedented: never had there been such strong support for punishing 
offensive speech.’*° Hate Speech correctly notes this sweeping change 
in the national tradition surrounding First Amendment free speech 
rights. In doing so, Walker includes a useful thumbnail sketch of some 
of the forces which led to the hate speech codes, including the increase 
in minorities on campus, the rise of feminist ideas both inside academia 
and in society at large, and the weak opposition from those groups 
traditionally dedicated to defending free speech.* 

In a valuable contribution, Walker also recognizes the importance of 
the singular political atmosphere on many college and university cam- 
puses. He refers to many institutions of higehr learning as ‘‘minire- 
publics where left-liberal coalitions dominated the political agenda.’’*? 
The role of a small group of influential law professors in legitimizing 


the hate speech codes is also discussed to great effect. Walker notes 
that 


[t]he campus speech code movement was the most successful effort 
in American history to restrict hate speech. The basis of that 
success is obvious: unlike earlier group libel proposals, it enjoyed 


a well-organized set of advocates. The nature of that constituency 
and the reasons its various members supported restrictions on hate 
speech are the key to understanding the movement. 


Each of these points is a refreshing addition to the typical discussion, 
in which the rise of hate speech receives a great deal of attention, 
while the conditions that permitted the explosion in campus speech 
codes is glossed over. 

In this respect, Walker’s discussion of the legal justifications for the 
hate speech codes is particularly well executed, as is his examination 
of their fate in the federal courts.** Unlike many authors on the subject, 
including some First Amendment experts, Walker does not shy away 
from a detailed discussion of the judicial decisions finding hate speech 
codes to be unconstitutional. Even his analysis of cross burning as hate 
speech, while not directly relevant to the educational setting, aptly 
illustrates the force of the First Amendment arguments which have 
largely defeated hate speech codes in court.** The point that campus 
speech codes have suffered ignominious defeat in court is often mini- 
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mized by authors on the subject, perhaps because it detracts from the 
far more sensational notion that America’s colleges and universities are 
waging a war against politically correct forces. 

The last chapter of Hate Speech contains a short discussion of the 
Leonard Jeffries case,** which was ongoing at the time Walker wrote 
his book, as well as some ideas about the continuing phenomenon of 
hate speech on campus.” Walker permits himself to exult in the power 
of the First Amendment to overcome the free speech challenge posed 
by the rise of hate speech codes. He cites three themes of the history 
of the hate speech issue, all illustrated by the outcome of the court 
cases dealing with hate speech: 


First, . . .that there was no end to racial, religious, and ethnic 
prejudice and hatred. Second, . . .that the First Amendment had 
become one of the major instruments—perhaps even the principal 
instrument—for managing those conflicts. The decisions that em- 
anated from courts across the land in the late 1980s and 1990s— 
in the CUNY cases, the university speech code cases, the flag 
burning and cross burning cases—illustrated the depth and strength 
of First Amendment values. The evolution of those values since 
the first controversies in the 1920s was one of the most important 
developments in modern American history. Third, as I have argued 
in this book, First Amendment values triumphed because they had 
powerful advocates who, over the course of many years, were able 
to persuade those who were at first skeptical .** 


Rather than looking to greater understanding or better administrative 
management as the solution to the hate speech problem, Hate Speech 
confidently invokes the First Amendment itself as the best hope for 
freedom of speech on campus. Walker’s writing is informative, yet 
easily understandable even for those without a legal background. 

Hate Speech and the Constitution is a two-volume compilation of 
readings and resources on hate speech edited by Steven J. Heyman of 
the Chicago-Kent College of Law. Like Hate Speech, while Heyman’s 
book does not confine itself only to campus hate speech, it covers that 
ground in great detail. The book opens with a lengthy introduction by 
Heyman entitled ‘‘Hate Speech and the Theory of Free Expression.’’*° 
In addition to the introduction, the book contains scholarly articles, 
reprints of significant cases, excerpts from legal briefs and some primary 
documents. Part of a series designed to permit readers to become 
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familiar with the arguments and issues surrounding modern constitu- 
tional controversies, Hate Speech and the Constitution does not set out 
to relate a history or proposals in narrative form. Rather, its purpose 
is to serve as a single source for the newcomer to the hate speech 
debate, providing a selection of materials to flesh out the issues. 

Not surprisingly, the most significant, though not the longest, part 
of the book is Heyman’s introduction.“ In only sixty-eight pages, he 
manages to provide a useful road map to the more recent origins of 
the hate speech controversy, beginning in the 1940s with the group 
libel doctrine. He includes a brief summary of the history of First 
Amendment law, ending with a more in-depth analysis of the contro- 
versy over cross burning and the First Amendment, as well as his own 
theories about the proper place of free speech among other rights. 

Notwithstanding his apparently firm grasp of the history of free 
speech, Heyman takes a somewhat diminished view of the importance 
of the First Amendment. His introduction is devoted largely to postu- 
lating a new theory of the First Amendment which undermines the 
importance of free speech at the expense of other rights, such as his 
so-called ‘‘rights of personality.’’** Heyman finally rejects the notion 
that there is an opposition between free speech and state interests in 
favor of an approach that places First Amendment rights on an equal 
footing with other rights. Freedom of speech, he declares, 


is a right that exists within a larger framework of rights, and that 
is limited by the rights of others. ... the same principles that 
underlie the right to free speech also ground other fundamental 
rights of individuals and the community—rights which therefore 
are of the same order of value as free speech itself. Expression 
that violates these rights may legitimately be restricted unless the 
value of the expression outweighs the injuries that it causes.*? 


Either Heyman is saying something entirely unsurprising, that free 
speech must sometimes be subordinated to other interests, or he is 
proposing a view that is at odds with decades of judicial precedent 
and the arrangement of the Constitution itself. The latter appears to be 
the case. Heyman’s departure into First Amendment theory is particu- 
larly unfortunate because it is not directly relevant to the hate speech 
controversy. Such a discussion would have been more appropriate for 
a primer on the First Amendment generally. 

Despite Heyman’s unorthodox view of the First Amendment, the 
selections in Hate Speech and the Constitution do not appear to be 
slanted in any particular direction. To his credit, he has compiled a 
stimulating variety of materials on the broad topic of hate speech. The 
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readings Heyman selected begin with several on the group libel doc- 
trine.** Heyman then devotes substantial space to the issue of freedom 
of speech for neo-Nazis and the conflict over a Nazi march in Skokie, 
Illinois during the late 1970s.** While of somewhat limited application 
in the college and university setting, these selections do put the hate 
speech controversy into stark terms that are easily comprehended. 
Subsequent readings on campus hate speech codes are more to the 
point.** Particularly interesting are the extensive excerpts from several 
actual hate speech codes adopted at institutions such as Stanford 
University, the University of Texas, and Kenyon College.* 

Heyman’s decision to include the complete judicial opinion striking 
down the University of Michigan’s hate speech code under the First 
Amendment is a good one.*” That opinion contains a superb discussion 
of First Amendment law, the history of restrictions on free speech, and 
a detailed analysis of the University of Michigan’s hate speech code. 
The presence of such material points to the strength of the format used 
in Hate Speech and the Constitution; more can be learned from that 
opinion than from many pages of scholarly writing. 

Similarly, the many articles that are part of the book provide a 
perspective on the changing terms of the hate speech debate over time. 
Some of those articles, particularly those contained in Volume Two, 
illuminate the important issues involved in the hate speech controversy. 
Especially worthy of note are those by Nadine Strossen of New York 
Law School (‘‘Regulating Racist Speech on Campus: A Modest Pro- 
posal?’’),*° Michael W. McConnell of the University of Chicago (‘‘Amer- 
ica’s First ‘Hate Speech’ Regulation’’)° and Henry Louis Gates, Jr. of 
Harvard University (‘‘Let Them Talk: Why Civil Liberties Pose No 
Threat to Civil Rights’’).* 

Comparing the three books is somewhat difficult because each author 
has clearly set out to achieve a different end. To their credit, they all 
succeed, although to varying degrees. Marcus has attempted to write 
an insider’s account of a college’s experience with a series of incidents 
of hate speech, and to use that experience to recommend methods of 
avoiding similar problems in the future. Marcus has obviously set out 
to give his book a personal viewpoint, and he succeeds very well in 
doing so. By the close of Fighting Words one has indeed been given 
an inside look at what goes on when a college confronts an incident 
of hate speech. 





43. Id. at 1-65, 71-125, 252-72. 

44. Id. at 139-202. See Collin v. Smith, 578 F.2d 1197 (7th Cir. 1978). 
45. HEYMAN, supra note 39, at 273-355. 

46. Id. at 290-302. 

47. Doe v. University of Mich., 721 F. Supp. 852 (E.D. Mich. 1989). 
48. HEYMAN, supra note 39, at 273-89. 

49. Id. at v.2, 2-92. 

50. Id. at 427-34. 

51. Id. at 302-20. 
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Marcus’ book, however, will be unsatisfying to the reader seeking to 
learn about the history of First Amendment interpretation or the legal 
origins of the arguments on both sides of the hate speech debate. 
Because Fighting Words deals with First Amendment law only as 
background for its discussion of ways to deal with the problem of hate 
speech, Marcus’ primary audience is not attorneys. His book is designed 
for educators and administrators with an interest in the controversy 
over campus hate speech rather than those with a First Amendment 
bent. For such professionals-contemplating what they can do about the 
problem of hate speech, Fighting Words is a valuable resource with just 
the right amount of First Amendment esoterica. 

Walker has set out to provide a comprehensive history of the hate 
speech phenomenon and campus’ attempts to address it by means of 
disciplinary codes. Hate Speech provides precisely the legal outlook 
most attorneys will expect. It is rigorous in its history, yet it remains 
readable throughout. The strong emphasis in Hate Speech on the First 
Amendment itself is refreshing, for it acknowledges the social roots of 
hate speech but resists the tendency to look for social solutions where 
the law is concerned. Walker’s detailed recitation of the forces behind 
the hate speech code movement on campuses is impressive, as is his 
examination of the key legal decisions and their basis in First Amend- 
ment history. Hate Speech is not anecdotal or personal in the least, 
and it manages to cover a broad area in admirably succinct style. 

Moreover, and most importantly, Walker manages to achieve far more 
than he apparently set out to do. Hate Speech is impressive as an 
historical account, but it is his insights into the traditions and contin- 
uing fundamental role of the First Amendment that make the work 
truly impressive. Even one already familiar with the history of the First 
Amendment and the hate speech controversy will be hard pressed to 
resist Walker’s enthusiasm for his subject matter. 

Heyman’s book is an attempt to go beyond anecdotal or historical 
accounts. Instead, he provides only the barest framework for thinking 
about free speech and then permits the reader to review a variety of 
materials on the more specific subject of hate speech. Although the 
approach is not new, it succeeds surprisingly well because of Heyman’s 
care in selecting materials and because of the balance of articles, judicial 
opinions and hate speech codes themselves. While Hate Speech and 
the Constitution standing alone does not provide the depth of analysis 
the topic deserves, and while Heyman’s theoretical discussion in the 
introduction is too broad for readers interested in campus hate speech 
or even hate speech generally, it is an interesting theoretical diversion. 
At worst, the introduction is unnecessary to an understanding of the 
materials Heyman presents. 

With the possible exception of the introduction, which assumes a 
great deal of prior knowledge of First Amendment law, Hate Speech 
and the Constitution would be ideal as a classroom supplement to a 
First Amendment casebook or an historical account of the campus hate 
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speech controversy. Indeed, without the types of materials Heyman has 
gathered it would be difficult for a reader not already familiar with the 
topic to venture very far below a surface analysis of the hate speech 
phenomenon. 

The three books also can be said to complement one another in 
several important respects. All of the authors appear to agree that the 
rise of hate speech codes was antithetical to America’s long tradition 
of free speech, particularly on campus. While Walker and Heyman 
could not disagree more on the proper role of the First Amendment 
versus other rights, the two men agree concerning the importance of 
the now-discredited group libel doctrine as an important antecedent of 
the campus hate speech codes. There is no doubt that Walker’s historical 
analysis would be neatly supplemented by Heyman’s selected readings. 
This is particularly true regarding the subject of group libel. 

In addition, Marcus and Walker come to similar conclusions regarding 
the causes of the rise of hate speech codes during the 1980s, including 
the increasing presence of minorities on college and university cam- 
puses and the development of anti-harassment law in the workplace. 
Reading their accounts of the Leonard Jeffries controversy provides a 
well-rounded view of what occurred and of the First Amendment 
implications of the matter. 


Walker’s book is thus the best all-around work for newcomers to the 
hate speech issue, especially attorneys. Marcus’ work is well-suited for 
those in higher education who are interested in the practical problem 
of campus hate speech rather than legal history or constitutional law. 
Heyman’s book will be of most use to those with a basic knowledge of 
the hate speech controversy and a desire to delve somewhat more 
deeply into contemporaneous accounts and primary sources.*? 





52. For further discussion on this topic, see Arthur L. Coleman & Jonathan R. Alger, 
Beyond Speech Codes: Harmonizing Rights of Free Speech and Freedom from Discrimi- 
nation on University Campuses, 23 J.C. & U.L. 91 (1996). 
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